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NOTICE:  [*1]  PLEASE CONSULT THE TEXAS 

RULES OF APPELLATE PROCEDURE FOR 

CITATION OF MEMORANDUM OPINIONS AND 

UNPUBLISHED OPINIONS. 

 

SUBSEQUENT HISTORY: Appeal after remand at 

Rodgers v. State, 2006 Tex. App. LEXIS 2858 (Tex. 

App. Dallas, Apr. 10, 2006) 

 

PRIOR HISTORY: On Appeal from the Criminal Dis-

trict Court No. 4. Dallas County, Texas. Trial Court 

Cause No. F98-70342-QK. 

 

DISPOSITION: ABATED and REMANDED. 

 

CASE SUMMARY: 
 

 

PROCEDURAL POSTURE: Defendant appealed a 

judgment from the Criminal District Court No. 4, Dallas 

County (Texas), which convicted defendant of posses-

sion with intent to deliver heroin in an amount of four 

grams or more, but less than 200 grams. The jury found 

two enhancement paragraphs true and assessed punish-

ment at imprisonment for life. Defendant's appellate 

counsel filed a motion to withdraw and a frivolous ap-

peal brief. Defendant filed a pro se response. 

 

OVERVIEW: The trial court held a hearing on the va-

lidity of one of the prior convictions alleged to enhance 

defendant's punishment. Trial counsel objected to the use 

of the conviction on the basis that relief had been granted 

on defendant's application for a writ of habeas corpus. 
The trial court admitted the mandate, which did not state 

the basis for the grant of relief. In response to the trial 

court's inquiry, trial counsel admitted that he had seen 

the opinion, but he did not bring it to court because he 

thought the mandate was sufficient. The trial court over-

ruled defendant's objection to the prior conviction al-

leged to enhance his punishment. Because trial counsel 

failed to present the trial court with the necessary docu-

ments to support his assertion that the prior conviction 

was void, which prevented the trial judge from being 

able to fully address the matter, the court concluded that 

there was an arguable issue of ineffective assistance of 

counsel. Defendant could have received a shorter sen-

tence under Tex. Penal Code Ann. §  12.42(c)(1) (Supp. 

2004-05) if only one enhancement paragraph had been 

found true. The court also noted that the judgment con-

tained inaccuracies. 

 

OUTCOME: The court granted appellate counsel's mo-

tion to withdraw, abated the appeal, and remanded to the 

trial court with directions to appoint appellate counsel.  

 

CORE TERMS: enhancement, arguable, accurately 

reflect, prior conviction, indictment, pleaded, void, mo-
tion to withdraw, grams, writ of habeas corpus, inaccura-

cies, enhance 

 

LexisNexis(R) Headnotes 
 

 

 

Criminal Law & Procedure > Criminal Offenses > 

Controlled Substances > Possession > General Over-

view 

Criminal Law & Procedure > Sentencing > Ranges 
[HN1] The punishment range for the offense of posses-

sion with intent to deliver heroin in an amount of four 

grams or more, but less than 200 grams, with one en-

hancement paragraph, is 15 to 99 years or life imprison-

ment and a possible fine not to exceed $ 10,000. Tex. 

Penal Code Ann. §  12.42(c)(1) (Supp. 2004-05). 
 

JUDGES: Before Justices Whittington, Francis, and 

Lang. 

 

OPINIONBY: DOUGLAS S. LANG 

 

OPINION:  
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MEMORANDUM OPINION 

Mitchell Ray Rodgers was convicted of possession 

with intent to deliver heroin in an amount of four grams 
or more, but less than two hundred grams. After finding 

Rodgers guilty, the jury found the two enhancement 

paragraphs true and assessed his punishment at impris-

onment for life. Rodgers's appellate counsel filed a mo-

tion to withdraw as counsel and a brief in which he con-

cludes the appeal is wholly frivolous and without merit. 

See Anders v. California, 386 U.S. 738, 87 S. Ct. 1396, 

18 L. Ed. 2d 493 (1967). Rodgers filed a pro se response 

claiming that there are four arguable issues for appeal. 

After reviewing the record, we have identified at least 

one arguable issue for appeal and two instances where 

the judgment does not accurately reflect the proceedings. 

Arguable Ground for Appeal 

Rodgers pleaded not true to the allegations [*2]  

contained in the enhancement paragraphs of the indict-

ment. At the beginning of the hearing on punishment, the 

trial court held a hearing on the validity of one of the 

prior convictions alleged to enhance Rodgers's punish-

ment. Trial counsel objected to the use of one prior con-

viction on the basis that it was void. In support of his 

objection, he offered, and the trial court admitted, a 

mandate showing relief had been granted on Rodgers's 

application for a writ of habeas corpus. The mandate did 
not state the basis for the court's grant of relief. Trial 

counsel argued the Texas Court of Criminal Appeals 

held that the indictment was void, and it was the position 

of the district clerk's office that the indictment was void 

and could not be used for any purpose. The trial judge 

commented that he could not determine from the man-

date what relief had been granted by the writ of habeas 

corpus. In response to the trial court's inquiry, trial coun-

sel admitted he had seen the opinion, but he did not bring 

it to court because he thought the mandate was sufficient. 

The trial court overruled appellant's objection to the prior 

conviction alleged to enhance his punishment. 

Trial counsel's failure to [*3]  present the trial court 
with the necessary documents to support his assertions 

regarding the validity of the prior conviction prevented 

the trial judge from being able to fully address the mat-

ter. Moreover, [HN1] the punishment range for the of-

fense, with only one enhancement paragraph was fifteen 

to ninety-nine years or life imprisonment and a possible 

fine not to exceed $ 10,000. See TEX. PEN. CODE 

ANN. §  12.42(c)(1) (Vernon Supp. 2004-05). We con-

clude trial counsel's omission raises an arguable issue of 

ineffective assistance of counsel. 

Inaccuracies in the Judgment 

Appellate counsel points out that the judgment states 

the incorrect date of the offense. The judgment lists the 

date of the offense as "11/08/98." However the remain-

der of the record clearly shows the offense was commit-

ted on December 8, 1998. Also, this Court notes that the 
judgment incorrectly states Rodgers pleaded true to the 

enhancement paragraphs when he actually pleaded not 

true. Accordingly, the judgment does not accurately re-

flect the proceedings. 

Conclusion 

After reviewing the record, we have identified at 
least one arguable issue for appeal and two instances 

where the [*4]  judgment does not accurately reflect the 

proceedings. We grant appellate counsel's motion to 

withdraw. See Stafford v. State, 813 S.W.2d 503, 511 

(Tex. Crim. App. 1991). We abate this appeal and re-

mand it to the trial court. We order the trial court to ap-

point appellate counsel to represent Rodgers, investigate 

the record, and file a brief on the merits. In the brief, 

appellate counsel should discuss the effectiveness of trial 

counsel, the inaccuracies in the judgment, and any other 

grounds that might arguably support the appeal. See Staf-

ford, 813 S.W.2d at 511. 

We remove this appeal from the submission docket. 

DOUGLAS S. LANG 

JUSTICE 

 


