
STRAFFORD, SS. SUPERIOR COURT 

No. 219-2012-CR-53 

STATE 

v. 

CHRISTOPHER GAY 

ORDER 

In this murder and conspiracy to commit robbery case, the State proposes to offer 

expert testimony that certain footwear impressions found at the crime scene could have 

been made by specified footwear. Defendant Christopher Gay moves in limine to exclude 

this testimony on the ground that it does not meet the criteria of Daubert v. Merrell Dow 

Pharmaceuticals, Inc., 509 U.S. 579 (1993) and Kumho Tire Company, Ltd. v. Carmichael, 526 

U.S.137 (1999). Courts in this state use factors from those cases to determine the 

admissibility of expert testimony. See Baxter v. Temple, 157 N.H. 280, 284-85 (2008); RSA 

516:29-a. 

Gay contends the technique employed by the footwear identification examiner is 

unreliable and, in essence, that the examiner's opinion would not be helpful to the jury 

because she was not able to positively identify the footwear as the source of any impression. 

Def. Motion, 11 4-5. Following an evidentiary hemin~ I find the evidence admissible. 



Background 

The evidence at the hearing on the motion established the following. Emily Rice is a 

criminalist in the Identification Unit of the New Hampshire State Police Forensic 

Laboratory. She has worked in this section of the laboratory since 2005 and has extensive 

training and experience in footwear identification. See Exhibit 1 at 15. Her training included. 

tours of factories to study the shoe manufacturing process. In 2012, the International 

Association for Identification (IAI) certified her as a footwear identification examiner. Her 

certification required sufficient experience in the field, with a formal training program that 

was completed three years prior to applying for certification. She was also administered 

written and practical examinations. Her proficiency is tested annually within the laboratory 

and her work is audited on a random basis. 

A. Methodology 

Rice testified that in examining footwear and unknown impressions, she employs 

the" ACE-V" methodology of" Analysis, Comparison, Evaluation and Verification." The 

analysis begins with an examination of the footwear. She notes class characteristics of the 

shoe's outsole design, such as size, wear pattern, and traits present as a result of the 

manufacturer's mold for the shoe. She also looks for any "Random:ly Acquired 

Characteristic;" that is, an individual feature on the footwear outsole such as a cut or 

scratch that differentiates it from similar shoes. 
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Comparison involves a visual examination of whether class and randomly acquired 

characteristics may be associated with the questioned impression. 1his may be done 

through a side-by-side comparison or an overlay. Any one conflicting class characteristic-

for instance, a difference in size between the impression and the outer sole -excludes the 

shoe as the source of the impression. 

The evaluation stage results in a conclusion on the degree of the relationship between 

the questioned impression and the footwear . . The Scientific Working Group for Shoeprint 

and Tire Tread Evidence (SWGTREAD) is a group 

created by the Federal Bureau of Investigation to serve as a professional forum in 
which experts in the forensic analysis of footwear and tire tread evidence share, 
discuss and evaluate methods, techniques and protocols, quality assurance, 
education and research related to footwear and tire tread evidence. 

Open Letter of Response to the National Academy of Sciences Report from the Scientific Working 

Group on Shoeprint and Tire Tread Evidence (Exhibit 3) at 2. It has established standards for 

the use of "class characteristics" in footwear identification. It also publishes a range of 

permissible conclusions. The standard operating procedures of the State Police laboratory 

follow SWGTREAD's protocols. 

According to SWGTREAD standards, possible findings range from excluding the 

footwear as the source of the impression to positively identifying it as the source, with 

permissible intermediate conclusions that the footwear "probably did not make," "could 

have made," or "probably did make," the impression. Rice testified to applying 
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SWGTREAD guidelines' in this case. 1 

Rice noted that verification is necessary only when an examiner makes a positive 

identification. Cf State v. Langill, 157 N.H. 77, 80 (2008) (noting same requirement in 

fingerprint identification). Her work on this case was reviewed administratively, but no 

verification was made because the identification was not a positive one. Rice noted that she 

otherwise applied the ACE-V methodology to her work in this matter. 

B. Error Rates and Proficiency Testing 

Annual proficiency testing of Rice conducted from 2011 through 2013, her 

certification testing, and laboratory reexaminations of her work in footwear identification 

yielded an error rate of zero. 

C. Peer Review and General Acceptance in Forensic Community 

Rice testified that footwear impression evidence is discussed in numerous 

publications, including peer reviewed forensic journals and books that deal with footwear 

identification specifically. See Exhibit A at 11-12.1t is also the subject of presentations at 

national and international associations in the field of forensic evidence. Id. at 12. The 

validity of employing class characteristics in footwear identification is the subject of a recent 

publication in a peer reviewed professional journal. See Exhibit 2. 

1 The defendant notes that after Rice conducted her analysis in this case, SWGTREAD changed the 
terminology relating to the conclusions applicable to footwear identification. Compare Exhibit I (Range of 
Conclusions) at 10, with Exhibit A. Rice testified that while the labels for the conclusions are now different, the 
definitions under the old and new standards are essentially equivalent. In any event, the change in language 
does not affect the reliability of the technique or the nature of the conclusion. 
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Analysis 

The defendant's motion challenges the validity of the technique ~mployed by Rice, 

but not her application of the technique to the case at hand. Therefore, while the evidence 

did not address the precise manner in which Rice conducted the examination in this case, it 

established that the identification technique described by Rice (which she testified to using 

here) meets the requirements of Daubert and RSA 516:29-a, II (a)(l)-(4). 

The technique has been tested and subjected to peer review and publication. The 

defendant did not challenge the error rate specifically, but in the personal experience of 

Rice that error rate is zero. Moreover, the technique is generally accepted in the field of 

forensics. The evidence on methodology and its compliance with the standards of Daubert 

was consistent with that presented in other cases where testimony on footwear 

identification was admitted. See United States v. Mahone, 453 F.3d 68,71-72 (1st Or. 2006) 

(citing cases and describing ACE-Vas "clearly highly accepted in the forensics field.")2; 

United States v. Ford, 481 F.3d 215,218-19 (3d Cir. 2007); id. at 218, n.4 (noting 11[c]ourts have 

admitted shoeprint identification evidence for a long time."); United States v. Smith, 697 F.3d 

625, 634 (7th Cir. 2012) (reaffirming trial court's discretion to admit footwear impression 

evidence). 

The defendant contends that even if the opinion testimony is otherwise admissible, 

it ought to be excluded because Rice can only say there are similar characteristics that 

2 In State v. l.Angill, 157 N.H. 77 (2008), the Court discussed ACE-V methodology favorably in the 
context of fingerprint identification. 
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permit her to conclude the impression "could have" been made by the particular footwear 

or that the footwear cannot be ruled out as the source. This testimony qualifies as a piece of 

circumstantial evidence, which in conjunction with other evidence will be of assistance to 

the jury in determining who was present at the scene of the crime. The lack of a positive 

identification goes to the weight the jury may give the evidence, but it does not affect the 

admissibility of the testimony. See Ford, 481 F.3d at 219-20. 

Conclusion 

The motion in limine (document no. 77) is denied for the reasons given. 

SO ORDERED. 

Date: October 1, 2014 

6 

Brian T. Tucker 
Presiding Justice 
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