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members sitting for the first judicial district, a northern panel of three members 

sitting fro the second and fourth judicial districts, three southcentral panels of 

three members each sitting for the third judicial district, and one panel of three 

members that may sit in any judicial district. Each panel must include the 

commissioner of labor or the designated representative of the commissioner, a 

representative of industry, and a representative of labor. The latter two members 

of each panel shall be appointed by the governor and are subject to confirmation by 

a majority of the members of the legislature in joint session.  
 

  (e) A member of one panel may serve on another panel when the commissioner 

considers it necessary for the prompt administrator of the chapter. Transfers shall 

be allowed only if a labor or management representative replaces a  counterpart on 

the other panel.  
 

AS 23.30.095 Medical treatments, services examinations.  
 

  (e) The employee shall, after an injury, at rea sonable times during the 

continuance of the disability, if requested by the employer or when ordered by the 

board, submit to an examination by a physician or surgeon of the employer's choice 

authorized to practice medicine under the law of the jurisdiction in which the 

examination occurs, furnished and paid for by the employer. The employer may not 

make more than one change in the employer's choice of a physician or surgeon *vi 

without the written consent of the employee. Referral to a specialist by the 

employer's physician is not considered a change in physicians. An examination 

requested by the employer not less than 14 days after injury, and every 60 days 

thereafter, shall be presumed to be reasonable, and the e mployee shall submit to 

the examination without further request or order by the board. Unless medically 

appropriate, the physician shall use existing diagnostic data to complete the 

examination. Facts relative to the injury or claim communicated to or othe rwise 

learned by a physician or surgeon who may have attended or examined the employee, 

or who may have been present at an examination are not privileged, either in the 

hearings provided for in this chapter or an action to recover damages against an 

employer who is subject to the compensation provisions of this chapter. If an 

employee refuses to submit to an examination provided for in this section, the 

employee's rights to compensation shall be suspended until the obstruction or 

refusal ceases, and the employee's compensation during the period of suspension 

may, in the discretion of the board or the court determining an action brought for 

the recovery of damages under this chapter, be forfeited. The board in any c ase of 

death may require an autopsy at the expense of the party requesting the autopsy. 

And autopsy may not be held without notice first being given to the widow or 

widower or next of kin if they reside in the state or their whereabouts can be 

reasonable ascertained, of the time and place of the autopsy and reasonable time 

and opportunity given the widow or widower or next of kin to have a representative 

present to witness the autopsy. If adequate notice is not given, the findings from 

the autopsy may be suppressed on motion made to the board or to the superior court, 

as the case may be.  

 

AS 23.30.110(c) Procedure on Claims  

 

  (c) At a prehearing on discovery matters conducted by the board's designee, the 

boar's designee shall direct parties to sign releases or produce documents, or both 

if the parties present releases or documents that are likely to lead to admissible 

evidence relative to an employee's *vii injury. If a party refuses to comply with 

an order by the board's designee or the board concerning discovery matters, the 

board may impose appropriate sanctions in addition to any forfeiture of benefits, 

including dismissing the party's claim, petition, or defense. If a discovery 

dispute comes before the board for review of a determination by the board's 
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designee, the board may not consider any evidence or argument that was not 

presented to the boar's designee, but shall determine the issue solely on the basis 

of the written record. The decision by the board on a discovery dispute shall be 

make within 30 days. The board shall uphold the designee's decision except when the 

board's designee's determination is an abuse of discretion.  

 

AS 23.30.120 Presumptions. 

 

  (a) In a proceeding for the enforcement of a claim for compensation under this  

chapter it is presumed, in the absence of substantial evidence to the contrary, 

that 
 

    (1) the claim comes within the provisions of this chapter;  
 

    (2) sufficient notice of the claim has been given;  
 

    (3) the injury was not proximately caused by the intoxication of the injured 

employee or proximately caused by the employee being under the influence of drugs 

unless the drugs were taken as prescribed by the employee's physician;  
 

    (4) the injury was not occasioned by the willful intention of the injured 

employee to injure or kill self or another.  

 

AS 44.62.450 Hearings. 
 

  (c) A hearing officer or agency member shall voluntarily seed disqualification 

and withdraw from a case in which the hearing officer or agency member cannot 

accord a fair and impartial *viii hearing or consideration. A party may request the 

disqualification of a hearing officer or agency member by filing an affidavit, 

before the taking of evidence at a hearing, stating with particularity the grounds 

upon which it is claimed that a fair and impartial hearing cann ot be accorded. If 

the request concerns an agency member the issue shall be determined by the other 

members of the agency. If the request concerns the hearing officer, the issue shall 

be determined by the agency when the agency hears the case with the hear ing 

officer, and by the hearing officer when the officer hears the case alone. An 

agency member may not withdraw voluntarily or be disqualified if the 

disqualification would prevent the existence of a quorum qualified to act in the 

particular case.  
 

ALASKA ADMINISTRATIVE CODES RELIED UPON  

  
8 AAC 8.86.170 Use of Title. 
 

  (a) Unless licensed under this chapter, a person may not use the title  

"psychologist" or a title, designation, or devise indicating or tending to indicate 

that the person is a psychologist or practices psychology.  
 

8 AAC 8.86.180 Practice of Psychology.  
 

  (b) This section does not apply to  
 

    (1) a person employed by a governmental unit, educational institution or 

private agency who may be required to engage in some phase of work of a 

psychological nature in the course of the person's employment, if the employer 

maintains appropriate supervision of psychological activities as part of the duties 

for which the person was employed, is performing t he activities solely within the 

facilities of the organization in which the person is employed or under the 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000003&DocName=AKSTS23.30.120&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000003&DocName=AKSTS44.62.450&FindType=L


2006 WL 1497279 Page 6 
2006 WL 1497279 (Alaska)  

 

©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.  

 

supervision of the organization in which the person is employed, and does not 

render or offer to render psychological serviced to the public for com pensation in 

*ix addition to the salary the person receives from the organization;  

 

    (2) a student, intern, or resident in psychology pursuing a course of study 

approved by the board as qualifying training and experience for a psychologist, if 

that person's activities constitute a part of that person's supervised course of 

study and that person is designated by the titles such as "psychology intern" or 

"psychology trainee";  
 

    (3) a qualified member of another profession, in doing work of a psychological 

nature consistent with that person's training and consistent with the code of 

ethics of that person's profession, if the person does not hold out to the public 

by a title or description of services incorporati ng the words "psychology," 

"psychological," "psychometry," "psychotherapy," "psychotherapeutic," 

"psychotherapist," "psychoanalysis," or "psychoanalyst" or represent to be trained, 

experienced, or qualified to render services in the field of psychology.  
 

    (5) a physician engaged in the normal practice of medicine for which the 

physician is licensed under AS 08.64.  

 

8 AAC 8.86.230 Definitions. 

 

  In this chapter,  
 

    (6) "to practice psychology" means to rende r or offer to render for a fee to 

individuals, groups, organizations, or the public for the diagnosis, prevention, 

treatment, or amelioration of psychological problems and emotional and mental 

disorders of individuals or groups or for conducting research o n human behavior, a 

psychological service involving the application of psychological principles, 

methods, and procedures of understanding, predicting, and influencing behavior, 

including 
 

 *x (A) the principles pertaining to learning, perception, motivatio n, 

emotions, and interpersonal relationships;  

 

 (B) the methods and procedures of interviewing, counseling, psychotherapy, 

biofeedback, behavior modification, and hypnosis;  
 

 (C) constructing, administering and interpreting tests of mental abilities, 

aptitudes, interests, attitudes, personality characteristics, emotions, and 

motiviations. 

 

8 AAC 45.070. Hearings. 

 

  (k) The board will, in the board's discretion, permit a member  

 

    (2) who did not attend a hearing before a two -member panel to review the 

written record, evidence, and hearing recording and to deliberate with  
 

 (A) a deadlocked two-member panel to make a decision.  
 

  (l) Before the member is added to the panel under (k) of this section, the board 

will write to the parties, stating the member's name, and give the parties an 

opportunity to request the member's disqualification from the panel  in accordance 

with AS 44.62.450(c) 
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8 AAC 45.120. Evidence. 

 

  (k) The board favors the production of medical evidence in the form of written 

reports, but will, in its discretion, give less weight to written reports that do 

no include 

 

    (1) the patient's complaints;  

 

    (2) the history of the injury;  
 

    (3) the source of all facts set out in the history and complaints;  
 

    *xi (4) the findings on examination;  
 

    (5) the medical treatment indicated;  
 

    (6) the relationship of the impairment or injury to the employment;  
 

    (7) the medical provider's opinion concerning the employee's working ability 

and reasons for that opinion; 

 

    (8) the likelihood of permanent impairment; and  

 

    (9) the medical provider's opinion as to whether the impairment, if permanent, 

is ready for rating, the extent of impairment, and detailed factors upon which the 

rating is based.  
 

OTHER AUTHORITIES RELIED UPON  

  
Code of Judicial Conduct.  

 

Canon 3 A Judge Shall Perform the Duties of Judicial Office Impartially and 

Diligently. 
 

E. Disqualification.  
 

  (1) Unless all grounds for disqualification are waive d as permitted by Section 

3F, a judge shall disqualify himself or herself in a proceeding in which the 

judge's impartiality might reasonably be questioned, including but not limited to 

instances where:  
 

    (a) the judge has a personal bias or prejudice co ncerning a party or a party's 

lawyer, or personal knowledge of disputed evidentiary facts concerning the 

proceeding; 
 

    (b) the judge served as a lawyer in the matter in controversy, or a lawyer with 

whom the judge previously practiced law served during their *xii association as a 

lawyer concerning the matter, or the judge has been a material witness concerning 

it; 

 

    (c) the judge knows* that he or she, individually or as a fiduciary,* or the 

judge's spouse,* parent, or child wherever residing, or any other member of the 

judge's family* residing in the judge's household:  
 

 (i) has an economic interest* in the subject matter in controversy, or  
 

 (ii) is employed by or is a partner in a party to the proceeding or a law 
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firm involved in the proceeding, or,  

 

 (iii) has any other, more than de minimis interest* that could be 

substantially affected by the proceeding, or  
 

    (d) the judge or the judge's spouce, or a person within the third degree of 

relationship* to either of them, or the spouse* of such a person:  

 

 (i) is a party to the proceeding or is known* by the judge to be an officer, 

director, or trustee of a party;  

 

 (ii) is acting as a lawyer in the proceeding;  

 

 (iii) is known* by the judge to have a more than de minimis interest* that 

could be substantially affected by the proceeding;  
 

 (iv) is to the judge's knowledge* likely to be a material witness in the 

proceeding. 

 

    (e) For purposes of this Section, when a party is a governmental entity, a 

*xiii person is "employed by" the party when the person is employed by the agency, 

commission, department or (if the department is broken into divisions) division, or 

other unit of government directly involved in the matter to be litigated.  
 

  (2) A judge shall keep informed about he judge's personal and fiduciary* economic 

interests* and make reasonable effort to keep informed about the personal economic 

interests of the judge's spouse* and minor children residing in the judge's 

household. 
 

Canon 4 A Judge Shall So Conduct the Judge's Extra -Judicial Activities Conflict 

with Judicial Obligations.  

 

  A. Extra-Judicial Activities in the General. A judge shall conduct all of the 

judge's extra-judicial activities so as to comply with the requirements of this 

Code and so that these activities do no:  

 

  (1) cast reasonable doubt on the judge's capacity to act impartially as a judge.  

 

  C. Governmental, Civic, or Charitable Activities.  
 

  (3) A judge may serve as an officer, director, trustee, or non -legal advisor of 

an organization or governmental agency devoted to the improvement of the law,* the 

legal system, or the administration of justice, or of an educational, religious, 

charitable, fraternal, cultural, athletic, or civic organization not conducted for 

profit, subject to the following limitations:  
 

    (a) A judge shall not serve as an officer, director, trustee, or non -legal 

advisor if it is likely that the organization will be engaged in proceedings that 

would ordinarily come before the judge or will be engaged frequently in adversary 

proceedings in *xiv the court of which the judge is a member or in any court 

subject to the appellate jurisdiction of the judge's court.  
 

D. Financial Activities.  
 

  (1) Generally.  

 

    (a) A judge shall not engage in financial or business dealings, or permit his 
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or her name to be used in connection with an y business venture or commercial 

advertising program, with or without compensation, if the activity might 

treasonably be perceived to exploit the judge's judicial positioning.  

 

    (b) A judge shall not enter into financial or business dealings that would 

involve the judge in frequent transactions or continuing business relationships 

with those lawyers or other persons likely to come before the court on which the 

judge serves. 
 

  (3) A judge may actively encage in business or other remunerative activity, as  

long as the judge would not expect the business or remunerative activity to:  
 

    (a) involve the judge or the judge's business associates in lobbying 

legislative or regulatory bodies within Alaska, or  

 

    (b) involve the judge or the judge's business as sociates in frequent 

appearances in front of legislative or regulatory bodies within Alaska, or  
 

    (c) have a major effect on the economic life of the community in which the 

judge serves. A business has a "major effect on the economic life of the communi ty" 

when it employs more than five percent of the local work -force, when it provides 

essential *xv financial services (for example, banking or insurance) or essential 

utilities (for example, electricity, oil, gas, sewage treatment) to the community, 

or when it is the sole provider of an essential good or service within the 

community. 

 

  (5) A judge shall not accept, and shall urge members of the judge's family* 

residing in the judge's household not to accept a gif t, bequest, favor, or loan 

from anyone except for:  

 

    (a) a gift incident to a public testimonial, or books, tapes, and other 

resource materials supplied by publishers on a complimentary basis for official 

use, or an invitation to the judge and the judge 's spouse* or guest to attend a 

bar-related function or an activity devoted to the improvement of the law,* the 

legal system, or the administration of justice;  

 

    (b) a gift, award, or benefit incident to the business, profession, or other 

separate activity of a spouse* or other family member* residing in the judge's 

household, including gifts, awards, and benefits for the use of both the spouse or 

other family member and the judge (as spouse or family member), provided that the 

gift award, or benefit could not reasonably be perceived as intended to influence 

the judge in the performance of judicial duties;*  

 

    (c) ordinary social hospitality;  

 

    (d) a gift from a relative or friend for a special occasion such as a wedding, 

anniversary, or birthday, if the gift is fairly commensurate with the occasion and 

the relationship;  

 

    (e) a gift, bequest, favor, or loan from a relative or close personal friend 

whose appearance or interest in a case would in any event require the *xvi judge's 

disqualification under Section 3E;  

 

    (f) a loan from a lending institution in its regular course of business on the 

same terms generally available to persons who are not judges;  

 

    (g) a scholarship or fellow ship awarded on the same terms and based on the 
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same criteria applied to other applicants; or  

 

    (h) an other gift, bequest, favor, or loan, but only if the donor is not a 

person who has come or is likely to come before the judge, and if the person's 

interests have not come and are unlikely to come before the judge. If the value of 

the gift, bequest, favor, or loan exceeds $150.00, the judge shall report the gift, 

bequest, favor, or loan in the same manner as the judge reports compensation under 

Section 4H. 
 

*1 STATEMENT OF JURISDICTION  

  
 This appeal is from the May 29, 2003 decision of the Alaska Worker's Compensation 

Board and the August 23, 2005 Decision on Appeal from the Superior Court, Hon. 

Philip R. Volland. The Court has jurisdiction pursuant to AS 22.05.010(c). 
 

 STATEMENT OF ISSUES  
 

 I. The Board erred when it relied on "common sense" rather than expert scientific 

opinion to determine a complex scientific question.  

 

 II. The Board erred in relying upon legally incompetent medical evidence to 

conclude Orchitt had brain damage.  
 

 III. The Board erred in relying upon incompetent medical evidence to establish a 

connection between Orchitt's alleged impairment and his work.  
 

 IV. The Board denied AT&T a fair hearing.  
 

 V. Substantial evidence does not exist to support the Board's conclusions.  
 

 STATEMENT OF FACTS  
 

 Orchitt is a 58 year old electronics technician hired by AT&T in January 1991. 

Orchitt left their employ in August 1999 claiming he could no longer work due to 

injuries he allegedly sustained when exposed to radio waves at work nine months 

earlier. (Exc: 102-104,893; Orchitt: 51-54, 60-61, 74-76) [FN1] 

 

    FN1. AT&T Alascom and Ward North America will be referred to as AT&T and 

Appellee John Orchitt will be reffered to as Orchitt. Cites to depositions are 

identified by the deponent's last name. Thus, "Orchitt" refers to appellee's March 

2000 deposition. Cites to the excerpts are identified as "Exc" and "Tr" refers to 

the transcript of the April 1, 7 and 8, 2003 hearings.  
 

 *2 Radio frequency (RF) waves are a form of non-ionizing radiation. Thus, unlike 

ionizing radiation found in radioactive materials such as x -rays and gamma rays, RF 

waves have no deleterious effect on the body's atoms and for that reason total 

lifetime exposure to RF waves is not limited. (Tr: 3 28-331) The principal effect of 

RF is heating, such as the warming one experiences when standing by a fire. ( Id.) 
 

 Pre-existing Conditions. Orchitt suffers from numerous health conditions unrelated 

to his work but relevant to this appeal. He is a "dedicat ed smoker" having smoked 

two packs of cigarettes per day since he was 15. (Exc: 183) He has elevated blood 

sugar, high cholesterol, small blood vessel disease, aneurisims in his legs, and 

arteriosclerosis. (Exc: 155, 160, 183, 333, 335, 341 - 410, 415; Tr: 60-65) In 1989 

Orchitt applied for military disability due to hearing loss, headaches, tinnitis, 

vertigo and back problems and was examined by neurologist Kenneth Pervier, M.D. in 

April 1990. (Exc: 102-104, 116; Tr: 168-175) He now alleges three of these 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000003&DocName=AKSTS22.05.010&FindType=L


2006 WL 1497279 Page 11 
2006 WL 1497279 (Alaska)  

 

©  2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.  

 

conditions: headaches, vertigo and tinnitis, are the result the November 1998 

incident. 
 

 The Incident. Orchitt and co-worker Tim Sorenson were reconfiguring wave guides 

(the steel tubes through which radio waves  are transmitted) at AT&T's Eagle River 

satellite station on *3 November 16, 1998. (Orchitt: 149) Orchitt separated and 

repositioned the wave guides (guides) while Sorenson used a meter to detect RF wave 

leakages. (Tr: 203) According to Sorenson, the meter  was so sensitive it would 

"peg" when placed near a cell phone. (Tr: 221) Believing the transmitter was "off -

line," Orchitt separated a guide and Sorenson's meter pegged. (Tr: 204) Orchitt 

reconnected the guide while Sorenson checked the meter's calibratio n. (Orchitt: 

153-154) They then reported the incident to their supervisor, shut the transmission 

line down and continued to work the rest of the day calculating new routes for the 

guides. (Orchitt: 184- 191) 

 

 Orchitt first advised AT&T in mid-December 1998 that he had felt a flash of heat 

when he opened the guide. (Exc: 893-894) AT&T immediately assigned its radiation 

safety consultant, Engineer Kimberly A. Kantner, to investigate. (Exc: 893) As part 

of her investigation, Ms. Kantner interviewed both Orchi tt and Sorenson. (Exc: 895, 

n. 1) Sorenson told Kantner he could not recall whether he had properly used the 

meter. (Exc: 900; Tr: 500-511) Orchitt reported he had felt "the sensation of a 

sunburn... later that morning" approximately "1-hour after the incident." (Exc: 

901) When advised the sensation of heat should have been immediate, Orchitt "began 

retracting his initial statement to not knowing [or] recalling when (immediate, 

seconds, or a few minutes) the sunburn sensation occurred." (Exc: 901) Based on her 

investigation and calculations, Kantner concluded the *4 exposure was not harmful 

and had caused no physical injury. (Id.) Orchitt continued to work thereafter 

completing the project sometime in January 1999.  (Orchitt: 89, 114- 195) 
 

 Orchitt's Medical Experts. Orchitt's first medical examination following the 

incident was a November 30, 1998 visit to his family physician, Dr. Stanley Smith, 

for a sinus infection, headache and left eye pain. (Exc: 154) Dr. Smi th diagnosed 

an upper respiratory infection, and referred Orchitt to Dr. Thomas Harrison of 

Retinal Consultants of Alaska for evaluation of his left eye. ( Id.) Dr. Harrison 

concluded Orchitt's eye was completely normal but was concerned Orchitt may have 

suffered a stroke and so therefore referred him to neurologist Mary Downs, M.D. for 

evaluation. (Exc: 158)  

 

 By the time of Dr. Downs' evaluation, Orchitt's complaints had grown to include 

focusing problems in his left eye, a drooping left eyelid, left hand finger 

numbness, left leg pain, ringing in his ears, decreased concentration, and a lack 

of coordination while walking. (Exc: 159-161) His neurological evaluation was 

entirely normal, however. (Exc: 160-161) Nevertheless, Dr. Downs ordered an MRI. 

(Exc: 161) The MRI was also entirely normal save for tiny areas of hyper intensity 

in Orchitt's frontal lobes as is common in older people who, like Orchitt, have 

small vessel disease and arteriosclerosis. (Tr: 61 -62) 

 

 Orchitt returned to Dr. Downs the following month reporting his symptoms had 

improved but that his headaches were no better. *5 (Exc: 168) Dr. Downs prescribed 

Neurontin for Orchitt's headaches and Zyban for smoking cessation. Id. Dr. Downs 

was unable to connect the RF exposure to Orchitt's symptoms and although she 

scheduled a follow up appointment, Orchitt never returned. Id. Instead, Orchitt 

sought a second eye evaluation this time with ophthalmologist David Swanson, M.D. 

(Exc: 169-177) As with Dr. Harrison, Dr. Swanson found no abnormality other than a 

decrease in tear production, as is common with people in their 50's. (Exc: 177)  

 

 While undergoing these evaluations, Orchitt continued to work without limitation 
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logging approximately 100 hours of overti me while he redesigned the wave guide 

system and completed the changeover in accordance with his own design 

specifications. (Orchitt: 194-201; Tr: 200; Exc: 1041) Shortly after completing the 

project in late February, Orchitt claimed he was disabled by "blackouts" caused by 

the Neurontin prescribed by Dr. Downs. (Orchitt: 29) Orchitt did not return to Dr. 

Downs but called her office and obtained an "off work slip" for two weeks beginning 

March 2, 1999. (Exc: 181) A second "off work slip" was provided for one week 

beginning March 19, 1999. (Exc: 195)  
 

 Orchitt returned to Dr. Smith in March 1999 reporting the Neurontin made him  

"spacy and foggy" and, for the first time, complained of "mental slowing." (Exc: 

183, 193) Based on his elevated blood sugars, marked hyperlipidemia and smoking, 

Dr. Smith suspected "a slight stroke...or a transient attack" and *6 referred 

Orchitt to a dietician. (Exc: 193) Orchitt did not follow through with Dr. Smith's 

referral but instead began an extensive internet search to locate an expert on RF 

exposure and ultimately settled upon Temple University professor, Dr. Marvin 

Ziskin. (Orchitt: 219-222) Dr. Ziskin never examined Orchitt but based on letters 

from Orchitt, several telephone calls and his "limited" calculations, Dr. Ziskin 

initially concluding Orchitt may have been overexposed to RF waves. (Orchitt: 223; 

Exc: 189-190; Ziskin: 28) After reviewing Orchitt's medical records, however, Dr. 

Ziskin concluded it was unlikely Orchitt had s ustained any significant exposure of 

a permanent nature and encouraged Orchitt to return to work and enjoy a normal, 

active life style. (Exc: 196-197) Based on the MRI Dr. Ziskin concluded Orchitt had 

not suffered any brain damage. (Ziskin: 11, 41) Orchitt later wrote Dr. Ziskin 

asking him to modify his opinion stating he did  

 

  not want to give the workers' comp. people anything that concrete. I would prefer 

if you stated that after a period of time a full recovery is possible, with little 

or no sequelae, or something with similar wording." (Tr: 195 -196) 

 

 Dr. Ziskin later revised his opinion in a report he forwarded to Orchitt for his 

review and approval. (Exc: 206-207) At his deposition, however, Dr. Ziskin admitted 

his calculations were "very limited" in that he only assessed the levels within or 

at the end of the guide as he did not deduct for the significant drop *7 in power 

(attenuation) which occurs when RF waves are dispersed. (Ziskin: 28, 36)  

 

 Orchitt returned to work in April 1999 and again worked without limitation until 

August 1999 when Dr. Smith took him off work to  participate in a neuropsychiatric 

evaluation by Paul Craig, Ph.D. (Exc: 213, 1041) No physician has taken Orchitt off 

work since Dr. Craig's evaluation was completed on September 1, 1999. (Exc: 216 -

316) 
 

 Dr. Craig was unable to identify any disabling cog nitive deficit and gave Orchitt 

a clean bill of neuropsychological health. (Exc: 216 -225) He recommended Orchitt be 

treated for depression, however, as he had "been obsessing" about his exposure and 

cautioned Orchitt that "ruminating excessively" about the exposure was not in his 

best interests. (Exc: 224)  
 

 Orchitt vented his anger about Dr. Craig's assessment to Dr. Smith and, in his 

October 29, 1999 report, Dr. Smith noted Orchitt believed "Dr. Craig is in coho ots 

with the workers' comp people." (Tr: 69 -70; Exc: 320) On November 11, 1999, Dr. 

Smith reported: "John wrote me a lengthy diatribe and certainly has some paranoid 

features about Dr. Craig's evaluation." Dr. Smith telephoned Orchitt and explained 

that his problems could be "from tobacco, it could be from alcohol, it could be 

from the aging process" and told Orchitt he "did not feel [Orchitt] needed to be 

applying for retirement benefits," noting Orchitt's "biggest downfall [was] his 

paranoia" and he encouraged[d] [Orchitt] to get *8 on with his life." (Exc: 323) 
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Orchitt never returned to work but drew unemployment benefits from April 2000 until 

those benefits were exhausted in May 2001. (Orchitt: 276; Exc: 905 -945) 
 

 Shortly after his discussions with Dr. Smith, Orchitt began attending the Brain 

Injury Association of Alaska (BIA), a now defunct business solely owned and 

operated by Ms. Debra Russell. (Tr: 68-69; Exc: 317-318) BIA could not legally 

treat or diagnose patients as Ms. Russell had no medical deg ree and, despite having 

a Ph.D. in psychology from a correspondence university, she is not a licensed 

psychologist. (Tr: 298, 314, 408-409) The State of Alaska filed a Cease and Desist 

Order directing Ms. Russell to refrain from holding herself out as a psychologist 

and BIA closed its doors shortly thereafter. (Tr: 298, 314, 408 -409; Exc: 962-963; 

Orchitt: 258-259) Russell nevertheless billed over $7,500 for "treatment" between 

October 18, 1999 and July 29, 2002 and charged $10,000.00 for an "Extensive 

Forensic report" in March 2003. [FN2] (Exc: 990 - 991). 

 

    FN2. Ms. Russell is a past workers' compensation claimant who unsuccessfully 

alleged she had suffered a brain injury in her job as a security officer with t he 

University of Alaska in 1990. (Exc: 875 -880) She has since acquired college degrees 

and, according to her CV, several certifications but is still not licensed in the 

State of Alaska.  

 

 On Ms. Russell's referral, Orchitt traveled to California in January  2002 where he 

underwent a single photon emission computed tomography (SPECT) scan of his brain by 

psychiatrist, Daniel Amen, M.D. SPECT scans are discredited as a diagnostic tool by 

the *9 medical community in general and by the American Association of Ne urologists 

specifically. (Tr: 367, 389-390, 423, 425) Clinical studies reveal a 42% false 

positive rate from SPECT scans causing the medical community to consider them 

unreliable. (Tr: 425-426) Psychiatrist Daniel Amen, however, concluded the SPECT 

scan revealed Orchitt had "very serious" brain damage.  

 

 Dr. Amen admitted he could not attribute his findings to RF exposure as he lacked 

any training or experience in RF waves. (Tr: 101, 106, 109, 112 -113) His theory of 

causation was therefore based upon Orchitt's self -reported abilities before and 

after the incident. (Id.) Dr. Amen was also unaware Orchitt had previously applied 

for a military disability retirement based on many of the same complaints 

(headaches, dizziness, tinnitis, stumbling) he now alleged. (Tr: 113, 121, 167 -175) 
 

 Employer's Medical Experts. AT&T exercised its right to an independent medical 

evaluation in September 2000. The examiners included Dr. Patricia Sparks [FN3], a 

specialist in occupational and environmental medicine and clinical toxicology; Dr. 

David Coppel, a clinical psychologist and neuropsychologist; and psychiatrist Dr. 

Douglas Robinson.  

 

    FN3. Dr. Sparks is on the clinical faculty at the University of Washington 

Medical School, works as an independent examiner for both the State of Washington 

Department of Labor and, in Alaska, for the Workers' Compensation Board in exposure 

cases. Her experience with RF exposure includes a 10 year medica l surveillance 

program, as well as her own private clinical treatment of five RF exposure 

patients. (Tr: 414-417) 
 

 *10 Following her examination of Orchitt and a review of his medical records, Dr. 

Sparks concluded Orchitt could not have been exposed to RF  waves at a level 

sufficient to cause brain damage. (Exc: 198-204, 324-331, 650-672; Tr: 417, 421, 

427, 441, 443, 447) Dr. Sparks testfieid that for Orchitt to have suffered brain 

damage, he would necessarily have had second degree to third degree burns on  his 

face and severe damage to the lenses of his eyes. (Tr: 419, 432, 450) Orchitt's 

ophthalmologists concluded he had not. [FN4] (Exc: 159, 173 -179) Given the lack of 
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any such damage, Dr. Sparks concluded it was not possible for Orchitt to have brain 

damage as a result of the exposure. (Tr: 417 -420, 432) 
 

    FN4. Both ophthalmologists who examined Orchitt in 1999 found no damage to 

Orchitt's lenses. One week prior to the hearing, however, Orchitt hired a Dr. 

Richard Keane to again examine his eyes. Despit e AT&T's objections, Keane's report 

was admitted and relied upon by the Board. See pp. 37 -40, infra. 

 

 Dr. Sparks also disagreed with Dr. Amen's findings as based on unreliable data: a 

SPECT scan. Moreover, she testified that because the areas identified by Dr. Amen 

as damaged were located in the interior aspects of Orchitt's brain, the more 

exterior portions of his brain would also have been damaged. (Tr: 367 - 368, 484-

486) No damage has ever been detected to the  exterior surfaces of Orchitt's brain, 

however, not even by Dr. Amen. (Tr: 367 -368) Dr. Sparks further testified that the 

damage identified by the SPECT scan should have been consistent with the results of 

the MRI, the medically accepted method for detecti ng brain dysfunction, if in fact 

brain damage had occurred as Dr. Amen *11 concluded. (Tr: 439-440) Dr. Sparks 

further explained that Orchitt's delayed onset of symptoms was also inconsistent 

with a brain injury. (Tr: 358- 359, 369, 421, 431) According to Dr. Sparks, the 

effects of the exposure would have been immediate (obvious burns requiring 

hospitalization) and not a "crescendo of symptoms increasing overtime." (Tr: 421) 

In Dr. Sparks opinion, the RF dose calculations (made by the Board's engineering 

expert, Arthur Guy, Ph.D.) revealed Orchitt was exposed to levels of RF well below 

any level that would cause injury to his face, let alone to his brain, protected as 

it is by his skull. (Tr: 427, 441) Dr. Sparks therefore concluded, as had Orchitt's 

treating physicians, Drs. th, Ziskin, Downs, Harrison, Swanson and Craig, that 

Orchitt suffered no brain or other injuries as a result of the November 1998 

incident. Id. 
 

 Dr. Robinson, AT&T's psychiatrist, agreed with Orchitt's physicians, Drs. Smith 

and Craig, that Orchitt suffered from depression which, in his opinion, peaked in 

2000 but was now under control. (Tr: 372, 374 -375, 402) Dr. Robinson, like Dr. 

Craig, was concerned Orchitt would not improve psychologically until he 

relinquished his mistaken beliefs about a brain injury and mistreatment by AT&T. 

(Tr: 386, 401) 

 

 The Board's Experts. The Board ordered a second independent medical evaluation 

(SIME) to assist in determining the complex *12 medical and scientific issues 

presented. Orchitt recommended and the Board selected Dr. Charles Sutton, a world -

renowned specialist in the field of RF waves and its effects on humans. [FN5] Like 

Dr. Sparks, Dr. Sutton also concluded Orchitt would have suffered severe facial 

burns and damage to his eyes before any type of brain injury could have occurred. 

(Exc: 760-764) He therefore rejected any causal connection between the November 

1998 incident and Orchitt's subjective symptoms. ( Id.) 

 

    FN5. In addition to a lengthy clinical practice sprinkled with professorships 

in neurology and neurosurgery and extensive training in neuropathology, Dr. Sutton 

has conducted extensive animal research on the biological and neurological effects 

of microwave (MW) and radio frequency (RF) waves on the brain. (Exc: 764-767) His 

particular goal in such studies was to determine t he upper limits of tolerance 

below which MW and RF waves would not cause damage to the brain, spinal cord, skin 

and muscle. (Id.) He received professional awards as a result of his research and 

is a 20 plus year member of several national and international  committees who 

established the safety standards for human exposure to RF and MW energy. ( Id.) 
 

 To be certain of his opinion, however, Dr. Sutton requested the assistance of 

electrical engineer, Arthur Guy, Ph.D., to calculate the actual level of RF waves  
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to which Orchitt was exposed. [FN6] In performing his analysis, Dr. Guy initially 

created *13 an exposure model based on Orchitt's deposition testimony and a private 

conference Dr. Sutton had with Orchitt regarding the incident. (Exc: 716 -738) Two 

more calculations were undertaken when Orchitt contended the original model was 

incorrect as he was closer to the guide at the time of exposure (9" instead of 

12"), the guide was either farther apart (1/2" vs. 3/4"), was held in a different 

position (the ends were adjacent to one another as opposed to directly across from 

each other) or there were no structures close to the guide (such as a cable tray). 

(Exc: 768-810; Tr: 461- 465) In each model, Dr. Guy assumed an exposure time of six 

minutes (nearly twice the time estimated by Orchitt) when calculating the level of 

exposure. Every model revealed the exposure was within permissible safety limits 

and was thus well below the amount necessary to cause even superficial injur y, let 

alone brain damage. (Id.; Exc: 478-479) 
 

    FN6. Dr. Guy has also dedicated his career to the field of RF and MW energy. 

For the past decade he has worked as a consultant for numerous private and public 

entities performing various calculations to d etermine exposure levels in such 

devices as radar and MW towers. (Guy: 3 -6) He, as with Dr. Sutton, has served on 

various national and international committees regarding the effects of such energy 

on humans and was Chairman of the committee organized in 19 82 to develop national 

safety limits for such exposures. (TR: 453 -455) 
 

 Dr. Guy explained his calculations differed from those initially offered by Dr. 

Ziskin because Ziskin's model assumed Orchitt had placed the open end of the wave 

guide directly against his forehead, something Orchitt has never alleged. (Tr: 467 -

470) Dr. Guy's explanation is consistent with Dr. Ziskin's admission that his 

calculations were "very limited" and only addressed the levels within or at the end 

of the guide and not 9"-12" from the guide as Orchitt has testified. (Ziskin: 28, 

36) 

 

 Dr. Guy also concluded, as did Drs. Sparks and Sutton, that if the brain had been 

damaged, Orchitt would have immediately *14 experienced intense pain and severe 

burns to the skin on his head and neck. (Tr: 484 -486) All the RF experts agreed 

that the intermediate tissue, muscle and bone would have absorbed the waves, not 

only protecting the brain but sustaining severe damage in the process. (Tr: 484 -

485; Ziskin: 31) Based on Dr. Guy's report, Dr. Sutton again concluded no physical 

injury occurred as a result of the exposure. [FN7] Id. 

 

    FN7. As he had done with his own expert, Dr. Ziskin, Orchitt wrote Dr. Sutton 

(in violation of Board regulations), in an a ttempt to get him to alter his opinion. 

(TR: 197-198) 
 

 Relevant Procedural History. Orchitt filed an Affidavit of Readiness for Hearing 

(ARH) in December 2000. [FN8] (Exc: 903 -904) Therefore, following receipt of Dr. 

Sutton's final report, the Board set Orchitt's claim to be heard on September 4, 

2002. (Exc: 960-961) Orchitt acquired new counsel in June 2002. His counsel 

attended the deposition of the Board's expert, Dr. Arthur Guy, in late July but, 

one month later, requested the hearing be continued. (Gu y: 1) Despite AT&T's 

objection, Hearing Chairman Wielechowski granted Orchitt's request and continued 

the hearing to December 12, 2002. (Exc: 964-969) 

 

    FN8. By filing an Affidavit of Readiness for Hearing a p arty establishes they 

have completed all discovery and are prepared to go forward with the hearing at the 

time of filing. AS 23.30.110(c); Lajiness v. H.C. Price Construction Co.,  811 P.2d 

1068, 1969, n. 2 (1991). 

 

 On December 5, 2002, Orchitt again requested a continuance due to Debra Russell's 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000003&DocName=AKSTS23.30.110&FindType=L
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alleged unavailability and Orchitt's need *15 to depose or interview AT&T's 

management witnesses prior to hearing. (Exc: 1005 -1006) Again, over AT&T's 

objections, Hearing Chairman Wielechowski granted Orchitt's request and postponed 

the hearing until April 8 and 9, 2003. (Exc: 989)  
 

 At a prehearing held just weeks before the hearing, Orchitt sought to supplement 

his witness list by adding an additional, previously undisclosed, expert who had 

yet to examine him. (Exc: 1001-1002) The expert, James May, Ph.D., was to evaluate 

Orchitt three days later. Orchitt advised he had also recently requested an 

"extensive" report from Debra Russell providing her "expert" opinion on causation. 

(Exc: 1001-1012) AT&T objected to Orchitt's untimely discovery noting that Orchitt 

never once mentioned, suggested or reques ted the opportunity to obtain additional 

discovery in the form of additional expert opinions when making his two prior 

requests for a continuance. [FN9] AT&T maintained Orchitt's new evidence should be 

barred as it was made three years after he had sworn he "had completed necessary 

discovery, obtained necessary evidence, and [was] prepared for hearing" (Exc: 903 -

904) Hearing Chairman Wielechowski overruled AT&T's objections and allowed the 

reports. (Id.) 

 

    FN9. Witness lists originally due in August 2002 were extended to November 18, 

2002 due to the initial continuance. (Exc: 964 -969) No further amended or 

supplemental witness lists were requested or permitted. (Exc: 989)  

 

 In light of the anticipated new eviden ce, AT&T immediately sought to schedule a 

follow-up examination (EME) with its own *16 experts (Drs. Sparks, Robinson and 

Coppel) as provided under AS 23.30.095(e) so they might reevaluate Orchitt's 

condition. (Exc: 1014-1015) The examination was scheduled for the first three days 

of April 2003. Orchitt refused to attend as the examination was too close to the 

hearing. (Exc: 1016-1017) AT&T therefore requested the Board continue the hearing 

and order Orchitt to attend an EME. Chairman Wielechowski denied AT&T's requests 

despite granting Orchitt two previous continuances. (Exc: 1003 -1012, 1024-1028) 

 

 AT&T received part of Dr. May's report on March 18 and immediately subpoenaed Dr. 

May compelling his attendance at his deposition and the production of his remaining 

chart. (Exc: 1018-1023) Neither Orchitt, his attorney nor Dr. May attended the 

deposition. (May: 2-3) AT&T therefore renewed its petition asking that the Board 

strike the late filed reports, compel Orchitt's attendance at its EME and/or grant 

a continuance. (Exc: 1029-1040) At a hearing on AT&T's petition held one week 

before the scheduled hearing, Orchitt disclosed yet another new expert, 

ophthalmologist Jeffrey Keane, who had examined Orchitt the day before. (Tr: 1 -30) 

AT&T objected to Keane for the same reasons it had objected to May. (Tr: 19 -20) 

Chairman Wielechowski, however, refused to strike any of the reports, refused to 

order Orchitt to attend AT&T's medical evaluation and refused to grant its request 

to continue the hearing dismissing AT&T's request for due process as "strategic 

tactics." (Tr: 26-30) 
 

 *17 At the April 9, 2003 hearing, each party was given one day to present their 

case. (Tr: 278) AT&T began by renewing its objections and was again overruled. (Tr: 

44-53) Orchitt began by stating he did not intend to present Dr. Keane for cross -

examination. (Tr: 48-52) Hearing Chairman Wielechowski ruled Keane's "report will 

come in," however. (Tr: 48-52) Orchitt stated he would present Dr. May, however, to 

allow AT&T the opportunity to cross-examine his expert. (Tr: 19-20) During the 

hearing, however, Orchitt continued to present cumulative lay witness testimony 

from various friends and co-workers rather than call his experts. AT&T repeatedly 

objected suggesting Orchitt instead present his experts. (Tr: 239-241, 248) AT&T's 

objections were ignored. (Id.) Finally, with 45 minutes left for presentation of 

his case, Orchitt called Debra Russell. (Tr: 255) Orchitt concluded only his direct 
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examination of Debra Russell that day and requested "another half day" for 

presentation of his case. (Tr: 276-277) AT&T objected to Orchitt's request but 

agreed to cross-examine Debra Russell during the first 1/2 hour of the next day 

reserved for presentation of its case. (Tr: 279) Orchitt's counsel next requested 

he be allowed to present Dr. May as well the following morning. (Tr: 279) AT&T 

objected. Chairman Wielechowski overruled AT&T's objection stating  
 

  if you want to cross-examine [Dr. May], you can cross-examine him on your time 

tomorrow. The report's coming in. If you want to  cross-examine *18 him, you can 

[take it from] your time and cross-examine." [FN10] (Tr: 279)  

 

    FN10. At the conclusion of the hearing, Chairman Wielechowski offered to  

"leave the record open for.. cross-examination" of Drs. Keane and May. (Tr: 519) 

The Board's offer rang hollow, however, as it had already ruled Keane's and May's 

reports were "coming in." (Tr: 52, 279) Moreover, Dr. May had previously ignored a 

Board subpoena to attend his deposition and the Board had refused to enforce its 

subpoena. 
 

 The second day of hearing did not begin with cross -examination of Debra Russell 

but with Orchitt's continued direct examination thereby extending her testimony far 

beyond the 1/2 hour to which AT&T had agreed. (T r: 285-317) Orchitt never presented 

either Dr. May or Dr. Keane for cross-examination. 

 

 In a Decision and Order rendered May 29, 2003, two of the three Board members 

determined Orchitt had suffered "significant overexposure to RF radiation" 

entitling him to medical and disability benefits and over $60,000.00 in costs and 

attorney's fees. (Exc; 1076-1077) One member, the lone engineer on the panel, 

dissented finding the exposure not capable of causing anything more than dermal 

symptoms. (Exc: 1077) AT&T appealed. While the appeal was pending, AT&T learned 

that at the time of the hearing, Hearing Chairman Wielechowski was the Vice 

President of the Alaska Chapter of the AFL -CIO, a position to which he rose in 

August 2002 just after granting Orchitt's first req uest for a continuance. (Exc: 

986) The AFL-CIO is an affiliation of several unions, including the Teamsters, of 

which Orchitt is a member. (Exc: 1084-1085) AT&T also later learned Chairman 

Wielechowski *19 took a paid leave of absence from his position as a hearing 

officer during the last quarter of 2002 to conduct union sponsored election 

activities. (Exc: 1988-1090) It is AT&T's understanding that while State public 

funds were used to pay Chairman Wielechowki's salary during his leave of absence, 

the State of Alaska was reimbursed by either the AFL-CIO or Laborers' Local No. 

341. (Exc: 1080-1082, 1088-1090) Neither the State nor the union will divulge the 

source of Wielechowski's funds, however. ( Id., Exc: 1083) Finally, in his 2001 and 

2003 public disclosure statements, Chairman Wielechowski described the primary 

purpose of his position as an officer in the AFL -CIO to be advocating "worker's 

rights" and admitted receiving over $350.00 in "gifts" from the union. ( Exc: 956-

959B, 993-1000) None of this information had been disclosed to the parties.  
 

STANDARD OF REVIEW  

  
 Issues I-IV raise questions of law regarding: 1) the need for expert scientific 

opinion in claims involving complex scientific issues; 2) the compet ency of medical 

evidence under State v. Coon, 974 P.2d 386 (Alaska 1999); and 3) the essential 

elements of a fair hearing. These issues are reviewed under the independent 

judgment standard of review. Under this standard, the court independently reviews 

the record substituting its own judgment for that of the Board's. Phillips v. 

Houston Contracting, Inc., 732 P.2d 544 (Alaska 1987). 
 

 *20 Issue "V" raises the question of whether sufficient evidence exists to support 
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the Board's conclusions and is thus reviewed under the substantial evidence 

standard. Miller v. ITT Arctic Services, 577 P.2d 1044 (Alaska 1978). Under this 

standard, the court reviews the record to determine whether the evidence supporting 

the Board's decision is substantial in light of all the evidence. Id. While the 

appellate court may not reweigh the evidence, "neither may it abdicate its 

reviewing function and affirm a Board decision that has only extremely slight 

supporting evidence." Black v. Universal Services, 627 P.2d 1073, 1076 (Alaska 

1981). Thus, on review the "court needs to carefull y examine the evidence relied 

upon, making sure that it was not speculative [and] that it does not elevate mere 

possibilities." Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413 (Alaska 2004). 

 

ARGUMENT 

  
I. The Board erred when it relied on "common sense" rather than expert scientific 

opinion to determine a complex scientific question.  

 

 Orchitt's claim involves highly technical scientific as well as medical questions 

that require expertise beyond that of a lay person to prove. Burgess Construction 

v. Smallwood, 623 P.2d 312, 316 (Alaska 1981). The scientific component raises the 

question of whether on overexposure of RF waves occurred on November 16, 1998. If 

not, then Orchitt's claim must be dismissed. If the incident resulted in an 

overexposure, the medical question then arises whether the overexposure caused 

brain damage. 
 

 *21 Here, a majority of the Board (majority) rejected the only competent 

scientific evidence offered on the question of an overexposure and instead followed 

lay testimony and its own "common sense." (Exc: 1069) The majority's analysis and 

conclusions are incorrect as a matter of law and must be reversed.  

 

 This Court long ago recognized that claims involving technical medical questions 

require competent expert medical opinion to support and that lay testimony alone 

can not prove the elements of a claim or defense. Burgess, supra, at 316. If 

decisions involving technical medical questions require competent medical opinion 

to support, then decisions involving complex scientific ques tions must also be 

supported by competent scientific expert opinion. To hold otherwise would allow 

decisions based on anecdotal evidence, conjecture, hunches and personal beliefs 

regardless of their accuracy thereby rendering the entire process a haven for  the 

very "junk science" this court rejected in State v. Coon, 974 P.2d 386 (Alaska 

1999). Thus, the Board's conclusion that Orchitt had been overexposed must be 

supported by expert scientific opinion or it must be reversed.  
 

 Only three witnesses: 1) AT&T's engineer Kim Kantner; 2) Orchitt's physician 

Marvin Ziskin. M.D., and 3) the Board's engineer, Arthur Guy, Ph.D, offered 

evidence on the amount of RF wave energy to which Orchitt was exposed. Based solely 

on conversations and correspondence with Orchitt, Dr. Ziskin initially reported 

Orchitt may have been overexposed. (Orchitt: *22 223; Exc: 189-190; Ziskin: 28) 

Later, after reviewing Orchitt's medical records, Dr. Ziskin wrote Orc hitt stating 

it was unlikely he had sustained any significant exposure and encouraged Orchitt to 

return to work and enjoy a normal active life style. (Exc: 196 -197) After reviewing 

Dr. Guy's reports, deposition and calculations, Dr. Ziskin withdrew complet ely from 

his initial finding that an overexposure occurred stating it had been based on 

"very limited" calculations and that he would therefore defer to the calculations 

made by the Board's electrical engineer, Arthur Guy, Ph.D. (Ziskin: 28, 42 -43) 

Thus, Dr. Ziskin's initial report of an overexposure was later rendered meaningless 

by his deposition testimony. Even assuming it was appropriate for the Board to rely 

on Ziskin's initial report for the limited purpose of attaching the presumption, 

his subsequent testimony certainly eliminates his initial opinion as sufficient to 
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establish Orchitt's claim. Thus, the only legally sufficient evidence (in the form 

of expert opinion) on the question of an overexposure, was that offered by 

engineers Kim Kantner and Dr. Arthur Guy. 

 

 AT&T's expert, Kim Kantner, has a degree in radiological sciences and is a 

certified and nationally registered Radiation and Safety Technologist with over 15 

years of experience in the field of radio wave technology including eight years 

with NASA's space program assisting in various missions to Mars such as Ulysses, 

Galileo and the Mars Pathfinder. (Tr: 318 -320) Ms. Kantner investigated the 

incident, interviewed both Orchitt *23 and Sorenson, calculated exposure levels and 

concluded no significant exposure occurred. [FN11] (Exc: 895 -901) 
 

    FN11. Although her calculations revealed an exposure slightly above the safety 

standard, the standards are set at levels 10 times below the level at which a 

reaction occurs in humans. (TR: 461)  
 

 The Board's expert, Dr. Arthur Guy [FN12], ran three different computer models, 

each based on a different fact pattern presented by Orchitt, an each calculating 

the RF exposure levels present at the time of the incident . In every scenario, the 

exposure level was within the permissible exposure limits and was thus well below 

the amount necessary to cause even superficial injury, let alone brain damage. (TR: 

455-466, 502-503) 

 

    FN12. For Dr. Guy's qualifications, see n.  6, supra. 
 

 The majority, however, dismissed the engineers' testimony and their calculations; 

thereby rejecting the only expert scientific opinion offered in a scientifically 

complex case involving the level of RF wave energy present following a 1/2 - 3/4 

inch separation of a wave guide at a satellite station. The majority instead relied 

on anecdotal evidence in the form of testimony from lay witnesses (Orchitt's 

friends), Orchitt, and its own "common sense" conc luding that Orchitt was 

"significant[ly]" overexposed to RF waves. As stated above, Board decisions 

involving technical scientific questions must be based upon expert scientific 

opinion to be affirmed. Burgess, supra. Absent this evidence, the majority's 

decision must be reversed.  

 

 *24 In an effort to justify its substitution of "common sense" for scientific 

expert opinion, the majority declared Dr. Guy's "models simply do not correspond to 

the known facts in this case" stating that "[b]oth engineers testi fied the high 

readings detected by Mr. Sorenson's meter were possible because of the reflective 

nature of the RF radiation bouncing off various items in the room." [FN13] (Exc: 

1068) No expert, physician or engineer, however, testified as the majority 

declared. (Tr: 318-354, 452-499, 501-518; Ziskin: 1- 52) Rather, the only testimony 

offered on reflective surfaces is found in Dr. Guy's report and testimony about the 

inclusion of a cable tray beneath the wave guide in his third model. Although 

Orchitt denied the existence of a cable tray or any other reflective surface in the 

immediate vicinity, Dr. Guy included the cable tray in his third model to calculate 

"a worst case study." (Tr: 465) Even in this study, the exposure levels were within 

safe standards. (Tr: 465-466) 
 

    FN13. RF waves were "bouncing" around the room yet, Tim Sorenson, who was also 

present, was unaffected. (Tr: 199)  

 

 In a further effort to bolster its mistaken belief that RF waves were  "bouncin g" 

in great quantities throughout the room, the majority placed great weight on the 

meter used to detect the presence of RF waves. [FN14] The majority stated "Ms. 

Kantner *25 testified the highest setting on the meter...detects up to 300% of the 
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FCC limit for RF radiation." Ms. Kantner, however, never testified the meter could 

detect "up to 300% of the FCC limit" for RF waves. (Tr: 318 -353, 501-518) Rather, 

she testified that a full deflection (pegging of the meter) represents an exposure 

below the FCC limit. (Tr: 506) According to Kantner, when the meter was set on the 

highest (least sensitive) scale, a full deflection represented only "3%" of the 

applicable safety standard. Moreover, Kantner testified there was no indication 

that Sorenson had set his meter to the highest scale. (Tr: 506-507, 511) Most 

importantly, Kantner testified that a full deflection does not represent a 

tremendous amount of energy as it is not a measuring but a monitoring device used 

to "localize or locate a leak or some minute quantity of energy." (Tr: 508) Thus, 

it is extremely sensitive to low levels of energy. [FN15]  
 

    FN14. The meter has three scales: low, middle and high. The "low" range is the 

most sensitive and measures extremely low levels of RF waves, the mid range is less 

sensitive and the highest range is A the least sensitive and thus detects only 

larger amounts of RF. Even if the meter "pegs" on the highest (least sensiti ve) 

scale, that does not necessarily indicate the amount of RF wave present exceeds 

permitted levels, however. (Tr: 506-507) 

 

    FN15. Similarly, if a fire alarm sounds, it does not necessarily mean people 

will have smoke inhalation or burns, only that so meone may have been smoking in a 

bathroom. 

 

 Elsewhere, the majority declared "the employee and Mr. Sorenson testified the RF 

detection meter found significant RF radiation in the room," that "Sorenson found 

RF radiation readings exceeding 300% of the FCC limit several feet away from where 

the employee was working" and that "Sorenson testified his RF detection meter 

'pegged' while set on the highest setting several *26 feet from the employee's 

ladder." (Tr: 1067-1068) The majority went on to state that "[e] ven assuming Mr. 

Sorenson's RF meter was set at the middle detection dial, this still indicates a 

finding of RF radiation in excess of 30% of the FCC limit." (Tr: 1068) None of 

these statements are supported with evidence anywhere in the record. (Tr: 1 -533; 

Orchitt 1-303) 

 

 Neither Sorenson nor Orchitt testified that the meter "found significant levels of 

RF," only that the meter "pegged." (Orchitt: 154, 175, 177; Tr: 204 - 204, 214-215) 

Sorenson never testified the meter was on its "highest" or even its "middle" 

setting as the majority maintains but on the "lowest [most sensitive] setting." 

(Tr: 214-215) Sorenson never stated he "found radiation readings exceeding 300% of 

the FCC limits." (Tr: 199-226) In fact, when directly questioned about the meter by 

Orchitt's attorney, Sorenson could not recall the amount of RF the meter or its 

three scales measured much less its maximum reading. (Tr: 214 -216) Thus, contrary 

to the majority's assessment, Sorenson's testimony re veals he had no knowledge of 

the actual meter readings. (Tr: 199-226) 

 

 Elsewhere, the majority declared there was "no evidence the meter was broken or 

improperly used." (Exc: 1068) Sorenson admitted at hearing, however, that when he 

turned the meter on "it was not calibrated correctly, something was wrong with it" 

and so he left the room to calibrate the meter. (Tr: 222) According to Sorenson, he 

reentered the room and the meter "pegged" as he *27 "walked around the ladder" 

where Orchitt was standing. He then switched the meter setting without leaving the 

room, an act which causes the meter to malfunction. (Tr: 204, 215, 507 -508) 

Orchitt's counsel even commented "there's some question as to the actual meter 

itself" and Orchitt claimed it was later determine d the meter "wasn't [in] 

calibration." (Tr: 153-154) The majority, however, ignored this testimony and 

boldly stated, there was "no evidence the meter was broken or improperly used." 

(Exc: 1068) 
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 In a further attempt to bolster the reliability of the meter, the majority stated 

"Mr. Sorenson has many years experience using this meter." (Exc: 1068) A review of 

the record, however, reveals no such evidence. (Tr: 199 -226) Rather, Sorenson could 

not recall whether the meter measured centimeters of RF waves per centimeter 

squared or what the wave measurement was much less its maximum reading. (Tr: 219 -

221) In fact, when Orchitt's attorney told Sorenson "I get the impression you've 

had a lot of experience with that instrument; is that correct," Sorenson replied 

"Some" and later stated he had no training in its use "except for what we learned 

on our own." (Tr: 219, 221)  

 

 The meter's usefulness as a tool for determining whether an overexposure occurred 

is further diminished by Sorenson's testimony that the meter was so sensitive it 

would "peg" when placed near a cell phone. (Tr: 221, 225) Sorenson claimed he had 

"burned up" two of the meters by placing them next to a cell phone. (Tr: 221, 225) 

Clearly a device so sensitive it would *28 "burn up" when placed next to something 

as benign as a cell phone is not an accurate or reliable source for the measurement 

of RF wave levels present in the room at the time of the incident. Rather, it 

reflects that the meter is simply a tool used to only detect, not measure, RF 

waves. Finally, the only testimony regarding a possible relationship between the 

meter "pegging" and FCC safety limits, is found in Chairman Wielechowski's 

questioning of Kim Kantner. When asked if the m eter "pegging" meant the RF level 

was above or below FCC limits, Ms. Kantner replied "[b]elow the limit." (Tr: 506) 

Thus, "pegging" of the meter is not evidence that RF wave levels were excessive let 

alone injurious. 

 

 The majority also declared Dr. Guy had testified that Orchitt's allegedly red face 

indicated an overexposure and that Dr. Sparks testified that "a feeling of warmth" 

indicated an overexposure. (Tr: 1069) Again, the majority is wrong. Dr. Guy 

specifically rejected the notion that a red face suggested an overexposure to RF 

when directly questioned by Orchitt's attorney. (Tr: 488 -489) And, while Dr. Sparks 

said warming was the only sensation produced by RF, she never testified it 

indicated an overexposure had occurred. (Tr: 414-450) [FN16] 

 

    FN16. The majority also relied upon Orchitt's claim that he experienced "a hot 

flash" on his face and that witnesses Killian and Wood spoke of a "red mark" on his 

face. (Exc: 1069) Dr. Ziskin testified, however, a  "hot flash" is not an indicator 

of RF exposure. (Ziskin: 44-46) Although Orchitt claimed he had a red face, 

Sorenson never saw it. (Tr: 207) Killian said nothing of a "red mark" only that he 

saw Orchitt had a red face but could not recall when it was. (Tr : 229) Finally, 

Wood testified Orchitt showed him a red mark on the right side of his face the next 

morning and claimed it was a burn. (Wood: 25, 27, 29) No one else, not even 

Orchitt, spoke of any red mark only a red face. More importantly, Orchitt's red 

face was first detected by Dr. Pervier in 1990 when he examined Orchitt for 

complaints of vertigo, headaches and tinnitis. (Exc: 102) At that time, Dr. Pervier 

described Orchitt's red face as an "increased facial  capillary pattern of the type 

seen sometimes in people who either work outside in the sun...or who have utilized 

alcohol to a great extent." (Exc: 105)  

 

 *29 Nevertheless, the majority combined its version of the evidence  (unsupported 

by the record as shown above) with its mistaken belief that RF waves were 

"bouncing" all over "flooding" the room and rejected both Kantner's and Guy's 

opinions on the basis that their calculations "defied[d] common sense." Based then 

on its "common sense," its manufactured evidence regarding RF levels depicted by 

the meter and its unsupported findings of numerous reflections of energy, the 

majority determined mass quantities of RF waves were "bouncing" off surfaces all 

over the room and that the "entire room was flooded with  RF" waves and concluded 
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Orchitt must have therefore suffered a "significant overexposure." [FN17] (Exc: 

1068, 1076) In arriving at this conclusion, the majority manufactured evidence in 

an effort to reject the only scientific evidence presented: the calcu lations 

performed by Dr. Guy and Kim Kantner establishing that no overexposure occurred. 

The "evidence" used by the majority is not *30 supported by the record and its 

failure to follow the only expert evidence offered on the question of an 

overexposure requires reversal of its decision.  

 

    FN17. The audacity of the Board's position is surpassed only by the error in 

its logic. At one time, it defied "common sense" that the Earth was anything other 

than flat, or that it circled the sun. After all, sailing ships were seen falling 

off the horizon, and the sun came up in the east and set in the west.  

 

II. The Board erred in relying upon legally incompetent medical evidence to 

conclude Orchitt had brain damage.  
 

 Each of Orchitt's treating physicians: Drs. Smith, Downs, Swanson, Craig and 

Harrison, and the MRI established that Orchitt had no brain damage and was fully 

capable of working in his usual job without limitation. (Exc: 158, 160 - 161, 164, 

177, 213, 216-225; Tr: 62) Although Orchitt's other physician, Dr. Ziskin, 

initially suggested damage, he never met, much less examined Orchitt communicating 

only through e-mails, letters or via the telephone. After reviewing the MRI and 

reports from Orchitt's physicians, however, Dr. Ziskin found it unlikely Orchitt 

had sustained any significant exposure much less any permanent damage and 

encouraged Orchitt to return to work and a normal, active life style. (Exc: 196 -

197) 
 

 The Board's experts, Drs. Sutton and Guy, and AT&T's  expert, Dr. Sparks, all 

emphatically stated it was scientifically impossible for there to have been 

internal damage to Orchitt's brain without serious and substantial external damage 

to his face. (Tr: 417-450, 752-755; Exc: 198-204, 324-331, 633-689, 757- 810) No 

evidence was offered to rebut these opinions as Orchitt's experts admittedly lacked 

any knowledge of or experience with RF waves. Yet, the majority ignored this 

testimony relying instead *31 on evidence promoted by Debra Russell and the three 

physicians to whom she referred Orchitt for litigation purposes: Amen, Keane and 

May. (Exc: 1066) Such evidence does not qualify as reliable medical evidence.  
 

 When matters fall outside the scope of a lay person's c omprehension and rest 

instead upon scientific or medical principles, expert evidence in the form of a 

medical or scientific opinion is required to prove the claim. Burgess Construction 

Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981). To be reliable, expert opinion 

must also meet certain standards to "ensure that scientific evidence is both 

relevant and reliable." State v. Coon, 974 P.2d 386 (Alaska 1999). Accordingly, 

this court has held that experts may not "testify about, and base their opinions 

on, data that has no demonstrable scientific validity." Guerre-Chaley v. State, 88 

P.3d 539, 542 (Alaska App. 2004). Rather, the data must be  

 

  the type of information that is 'reasonably relied upon by experts in [that] 

particular field in forming opinions or [drawing] inferences upon [that] subject.' 

" Id. at 543 (citations omitted).  

 

 To determine scientific validity, this Court has suggested three sources for 

guidance: other judicial opinions, scientific literature on the topic, and 

testimony developed at hearing. Coons at 402. None of the evidence relied upon by 

the majority meets these criteria. Rather, the majority relied upon Debra Russell 

and the three physicians Orchitt procured to promote his *32 claim: Drs. Amen, May 

and Keane. A review of their qualifications and opinions reveal the Board's 
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reliance was misplaced under the standards articulated in Coon and Guerre-Chaley. 

 

A. Deborah Russell. Ms. Russell has no medical or other training to qualify her as 

an expert on brain function. She is an unlicensed psychologist, barred by the State 

of Alaska from: 1.) Charging for her services, 2.) Holding herself out as a 

psychologist, and 3.) Rendering any opinions, medical, psychological or otherwise. 

(Tr: 406-412; Exc: 962-963; AS 8.86.170(a), AS 8.86.180(b), AS 8.86.230(6)). As 

such, her opinions are not  
 

  the type of information that is 'reasonably relied upon by experts in [that] 

particular field in forming opinions or [drawing] inferences upon [that] subject.' 

" Guerre-Chaley at 543. 

 

 Thus, the Board should have never allowed her report to be entered into the 

record; it should have never allowed her to testify; and most importantly, it 

should have never considered her opinions in rendering it s decision. It did. (Tr: 

1066) 
 

B. Dr. Daniel Amen. In January 2002, Russell referred Orchitt to California 

psychiatrist Daniel Amen for a SPECT scan. Medical studies reveal a 42% false 

positive rate from SPECT scans. (Tr: 425-426; 739-745) There are no studies 

supporting the use of SPECT scans for assessing adverse effects from RF exposure. 

(Tr: 113) For these reasons, SPECT scans have been discredited as a diagnostic tool 

by the medical community in general, and the *33 American Association of 

Neurologists specifically. (Tr: 367, 389-390, 423) Accordingly, SPECT scan testing 

fails the Coon validity/reliability criteria and should not have been considered by 

the Board. 

 

 Nevertheless, based on this medically unapproved method of detecting brain damage 

and a "chat" on the phone with Deborah Russell, Dr. Amen concluded Orchitt had a 

"very serious" brain injury similar to that of someone being in a coma for six 

weeks and requiring six months of rehabilitation at a brain institution after 

regaining consciousness. (Tr: 104-108) Dr. Amen testified, however, he could not 

attribute the alleged brain damage to an RF exposure as he lacked any training or 

experience in RF exposure cases. (Tr: 101, 106, 109, 112 -113) Nor did Dr. Amen know 

whether Orchitt's exposure involved ionizing radiation or non-ionizing radiation. 

(Tr: 109-110) He did not know the level of Orchitt's exposure, let alone the safety 

standards for RF exposure. (Tr: 110- 111) Instead, his theory of causation was  

admittedly based purely on a comparison of Orchitt's self -reported abilities and 

subjective symptoms before and after the incident. ( Id.) Notably, all Orchitt's 

reported symptoms are under his voluntary control and therefore susceptible to 

false positive reporting. (Tr: 362-365) Yet, Dr. Amen was even unaware that many of 

the symptoms reported (headaches, dizziness, ringing in his ears, and stumbling), 

had been previously claimed by Orchitt in *34 his quest for a military service 

disability 10 years earlier. (Tr: 113, 121, 167-175) 
 

 Under Coon, Dr. Amen's post hoc ergo propter hoc methodology must necessarily 

fail. His theory is not empirically verifiable through an accepted diagnostic tool, 

i.e. an MRI, his methodology is subject to false reporting by Orchitt, and his 

conclusion is based upon a test not relied upon by experts in t he field in part 

because of an unacceptable rate of error. Junk science. Dr. Amen even admitted the 

"brain damage" seen on the SPECT scan is just as consistent with age related 

"dementia" as any other cause. (Tr: 122) Because Dr. Amen's opinions are 

unreliable, given his lack of expertise, his use of an unapproved diagnostic tool, 

and a methodology for which there is a faulty foundation, his opinions do not 

qualify under the Coon criteria and should not therefore have been considered by 

the Board. 
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 C. James May, Ph.D. and Richard Keane, O.D.  The Board admitted and also relied 

upon the opinions expressed by Keane and May despite AT&T's objections. (See pp. 

20-22, supra) AT&T never had the opportunity to question th e validity of their 

testing or subject their opinions to peer review and comment by AT&T's or the 

Board's experts. The reports do show, however, they used the same faulty post ergo 

hoc propter hoc methodology as Dr. Amen discussed above. In addition, by de nying 

AT&T's request that Orchitt again be examined by its physicians, AT&T was first 

denied meaningful discovery and then prevented from cross -examining the physicians 

*35 or preparing its own experts to testify in rebuttal. Thus, AT&T was unable to 

test the foundational information upon which their opinions were based, question 

them about the validity of their testing methods, much less inquire about their 

proficiency and expertise in diagnosing RF injuries. Because the opinions expressed 

by Keane and May were not subject to peer review or any other scrutiny, the Board 

could not, as a matter of law, make the "preliminary assessment of whether the 

reasoning or methodology underlying [their reports was] scientifically valid and or 

whether that reasoning and methodology properly [could] be applied to the facts in 

issue." State v. Coon, 974 P.2d 386, 390 Alaska 1999). The majority's reliance upon 

their opinions requires reversal.  
 

III. The Board erred in relying upon incompetent medical evidence to establish a 

connection between Orthitt's alleged impairment and his work.  

 

 The only individuals connecting Orchitt's alleged injury to his work were Debra 

Russell, and those experts whom Orchitt retained at the eleventh hour exclusively 

for the purpose of litigation. [FN18] Based on these opinions the majority awarded 

benefits. Their opinions, however, are legally insufficient to establish a 

connection between Orchitt's claimed injury and the November 1998 event. Absent 

these opinions, the majority's *36 decision fails for lack of expert medical 

opinion to establish a connection between the claimed injury and work and its 

decision must be reversed. Smallwood, supra.  

 

    FN18. Although Dr. Amen initially linked the alleged damage seen in the SPECT 

scan to the incident, on cross-examination he admitted he was a psychiatrist 

unfamiliar with RF waves and that all he could say was there was "damage." (Tr: 

111-112, 119-120) Later, he stated the changes seen on the SPECT scan were similar 

to those seen in patients with dementia. 

 

 Only Debra Russell and Drs. May and Keane established a connection between 

Orchitt's alleged brain damage and the November 1998 incident. None, however, have 

any knowledge or training in RF exposure and thus based their opinions on Dr. 

Ziskin's initial finding that an overexposure occurred in order to justify their 

pre and post morbid opinions on causation. When Dr. Ziskin's testimony changed at 

his deposition, their opinions necessarily failed for l ack of a foundation linking 

their uniquely perceived damage to Orchitt's work. Thus, Dr. Ziskin's initial, 

uninformed, opinion provided the only support for Orchitt's theory and it therefore 

became the faulty foundation upon which he built his claim. It co llapsed in the 

wake of Dr. Ziskin's deposition taking with it the opinions of Russell, May and 

Keene. [FN19] As such, no reliable medical or engineering evidence exists to 

support the majority's conclusion that the November 1998 incident caused an injury 

or disability and it must be reversed.  
 

    FN19. In his March 29, 2000 letter, prepared at Debra Russell's encouragement, 

Dr. Smith, too, was at first drawn to this specious connection based on Dr. 

Ziskin's initial report. (Exc: 439) At hearing, however, D r. Smith readily admitted 

he had no expertise in neurology, neuropsychology or RF cases. (Tr: 66) He further 

admitted he lacked the skill to even detect brain damage in an MRI. (Tr: 75) Thus, 
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Dr. Smith's report was not an expression of his own opinions but  a compilation of 

the early opinion generated by Dr. Ziskin which was later retracted.  
 

IV. The Board denied AT&T a fair hearing.  
 

*37 A. The Board erred in denying AT&T's requests made in response to Orchitt's 

surprise expert witnesses thereby violating AT&T's right to meaningful rebuttal and 

cross-examination of those witnesses.  
 

 At a prehearing held more than four years after the incident, and over three years 

after Orchitt had filed an affidavit swearing he h ad "completed necessary 

discovery, obtained necessary evidence, and [was] prepared for hearing," Orchitt's 

counsel requested the right to supplement his witness list by adding a newly 

acquired expert, Dr. May, and to supplement the record with a new, previ ously 

undisclosed 40 page report from Deborah Russell. (Exc: 1001 -1002) Although Dr. May 

had not yet examined Orchitt much less generated a report, his opinion was 

apparently a foregone conclusion as Orchitt's counsel made it evident that May 

would offer an opinion which differed greatly from those of every other medical and 

scientific expert in the case save only his psychiatrist. This surprise witness 

would contend Orchitt had brain damage. The Hearing Chairman granted Orchitt's 

request over AT&T's objection. (Id.) AT&T therefore immediately scheduled a follow -

up examination by its experts in an effort to develop rebuttal evidence and to 

conduct effective cross-examination of Orchitt's surprise expert. (Exc: 1014, 1029 -

1040) Orchitt refused to attend. (Exc: 1018-1020) AT&T received a portion of May's 

report on March 18, 2003 and immediately scheduled his deposition and subpoenaed 

his entire report and testing data to provide it to its own experts for review and 

to learn the basis *38 for his opinion. (Exc: 851-868) May, Orchitt and his counsel 

ignored the subpoena as well as the deposition. (May: 2 -3) AT&T's subsequent 

petition to strike May's report, bar his testimony, order Orchitt to attend the 

reevaluation by its experts and grant a continuance were summarily denied as 

"strategic tactics." (Tr: 28; Exc: 1029 -1040) Yet at the same time, Orchitt was 

granted the opportunity to present yet another previously undisclosed expert 

witness, Dr. Keane. (Tr: 26-30) As with May, Keane had not prepared a report yet 

Orchitt already knew he would render an opinion in stark contrast to the opinions 

of his other experts in ophthalmology, Drs. Swanson and Harrison.  

 

 The Board's refusal to so mach as grant AT&T's request for a continuance, after 

twice granting Orchitt's same request, is astounding, especially when the very need 

for the continuance was caused by Orchitt's 11th hour actions. Orchitt's requests 

were summarily granted despite his affidavit that he "had completed all necessary 

discovery" and was prepared for hearing in 2000. Not only were his requests granted 

but he was also allowed to add two new expert witnesses and their reports just days 

before the hearing while AT&T's requests were summarily denied. (Tr: 44 -52) 
 

 AT&T's right to cross-examine the new experts was similarly ignored. From the 

outset Orchitt made it clear he did not intend to present Keane at hearing. Yet, in 

contravention of Commercial Union Companies v. Smallwood,  550 P.2d 1261 (Alaska 

1976), Chairman Wielechowski ruled "the report will come in" and told *39 AT&T it 

could depose Keane at its own expense following the hearing. (Tr: 48 -52) When 

Orchitt failed to present Dr. May, Chairman Wielechowski told AT&T it must either 

allow May to testify during its presentation of evidence or it could schedule May's 

deposition, at its own cost, after the hearing. When AT&T refused, Chairman 

Wielechowski ruled "the report's coming in." (Tr: 279) This conundrum placed AT&T 

in the untenable position of having to choose between its right to confront 

Orchitt's surprise experts or present its own case. Either way, it was clear AT&T 

was going to pay for exercising its right to cross -examine Orchitt's new experts. 

In addition, deposing Keane and May after the hearing would have been futile as 
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their testimony could not be evaluated by AT&T's or the Board's experts much less 

commented on at hearing. Moreover, given May's refusal to comply with a Board 

subpoena to attend his deposition and to provide his raw testing data coupled with 

the Board's refusal to enforce its own subpoena, the  Board's "offer" was 

meaningless. The Board had already denied AT&T any opportunity to present rebuttal 

evidence from its experts in the form of a follow -up examination much less subject 

May's and Keane's opinions to peer review. Nevertheless, the Board fe lt its offer 

to leave the record open was sufficient to repair any due process violations.  
 

 "Cross-examination should not carry a price tag" and the Board erred as a matter 

of law in denying AT&T the relief it requested and its decision should be reversed 

on that basis alone. *40 Frazier v. H.C. Price/CIRI Construction, J.V., 794 P.2d 

103, 105 (Alaska 1990), Smallwood, supra. AT&T was denied the opportunity to be 

heard (present its case, including rebuttal) and to effectively confront (cross-

examine) Orchitt's surprise witnesses. AT&T was also denied the opportunity to 

investigate the newly introduced reports prior to hearing and was severely 

prejudiced by Orchitt's eleventh hour tactic. Critical to the development of expert 

testimony is the opportunity for the adverse party to question the underlying 

premise for the opinion and to rebut it with "competing testimony or ... other 

evidence." Ratliff v. State of Alaska, 110 P.3rd 982, 985 (Alaska App. 2005) The 

Board itself abdicated its duty to scrutinize these opinions which, as indicated 

above, were contrary to every other existing expert opinion of reco rd. Accordingly, 

the Board's decision must be reversed and the matter remanded to the Board with 

instructions to afford AT&T the basic tenets of due process.  
 

B. The Board failed to disclose the Hearing Chairman's position in, and association 

with, the AFL/CIO as mandated by AS 44.62.450(c). 

 

 Unbeknownst to AT&T at the time of the hearing, Hearing Chairman Bill Wielechowski 

was Vice President of the Alaska Chapter of the AFL-CIO, a position which he 

acquired in August 2002. (Exc: 986) Wielechowski had received "gifts" from the 

union and openly described his purpose as an officer in the AFL -CIO as advocating 

"worker's rights." (Exc: 956-1059B, 993-1000) He fulfilled his destiny in this 

claim. 
 

 *41 Also not disclosed was Chairman Wielechowski's paid leave of absence with the 

State of Alaska in the fall of 2002 to conduct union sponsored election activi ties. 

(Exc: 1088-1090) While State public funds were used to pay Chairman Wielechowski's 

salary during his absence, the State was reimbursed by either the AFL -CIO, or 

Laborers' Local No. 341. [FN20] (Exc: 1080 -1082, 1088- 1090) 

 

    FN20. In May 2004, Mr. Wielechowski accepted an offer of employment as in -house 

legal counsel with the local chapter of International Brotherhood of Electrical 

Workers' and no longer works as a hearing officer.  

 

 AS 23.30.005(a) envisions a balanced hearing panel comprised of one industry 

member, one labor member and one neutral hearing officer to act as the designated 

chairman. That the panel remain balanced (i.e. not weighted in favor of labor or 

industry) is clear given the requirement that labor members and industry members be 

replaced "only" by "a counterpart" from another venue. AS 23.30.005(e). The balance 

here was not maintained. Rather, as Vice President of a major union, Chairman 

Wielechowski was clearly not the neutral hearing officer e nvisioned by AS 

23.30.005(a). 
 

 Chairman Wielechowski's non-feasence was also a violation of AS 44.62.450(c) which 

states: 
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  A hearing officer ...shall voluntarily seek disqualification and withdraw from a 

case in which the hearing officer cannot afford a fair and impartial hear ing or 

consideration. 

 

 Moreover, it violated various cannons in the Code of Judicial Conduct (Code) which 

the Board itself has recognized applies to *42 its proceedings. (Exc: 872-874) 

Canon 3 of the Code requires that a judicial officer perform the dutie s of his 

office impartially while Canon 4 requires that extra -judicial activities be 

conducted to minimize the risk that the activities involved would "cast reasonable 

doubt on the judge's capacity to act impartially as a judge" or would "interfere 

with the proper performance of judicial duties." The commentary to Canon 4C(3)(a) 

recommends that a judicial officer should  

 

  not serve as an officer, director, or trustee of an organization if it is likely 

that the organization will be engaged in proceedings th at would ordinarily come 

before the judge or will be engaged frequently in adversary proceedings in the 

court of which the judge is a member ...  
 

 Chairman Wielechowski's 2003 Disclosure Statement leaves little doubt about his 

bias in favor of union activities and "workers rights." His position as a hearing 

officer requires he make decisions solely in the area of labor (employee) and 

management (employer) disputes concerning work related injuries. Consequently, he  

should have recused himself, or at a minimum disclosed his bias. Chairman 

Wielechowski did neither. Unfortunately, the Superior Court felt AT&T had not 

demonstrated actual bias and dismissed its appeal on this ground. Given the hearing 

officer's proclamation to defend "workers' rights," his receipt of "gifts" from the 

union, coupled with his refusal to grant AT&T any form of relief to challenge 

Orchitt's late filed expert reports, AT&T questions whether any amount of evidence 

would have satisfied the Superior Court's definition. *43 Fortunately, however, 

that is not the standard. Rather, this Court has recognized that any Board 

presiding over a claim must comply with the standards of conduct applicable to any 

adjudicatory body. Louisiana Pacific Corp. v. Koons, 816 P.2d 1379 (Alaska 1991). 

In this regard, a judge must refrain from any financial or business dealings that 

tend to reflect adversely on his or her impartiality. Inquiry Concerning a Judge, 

822 P.2d 1333, 1342 (Alaska 1991). And, finally, the inquiry is not whether actual 

bias is shown but whether an "objectively reasonable person" would believe "an 

impropriety was afoot." In Re Inquiry Concerning a Judge, 788 P.2d 716, 723 (Alaska 

1990). For a judge to be involved in adjudicating workers' compensation claims 

while holding an office in a major union for the purpose of advocating "workers' 

rights" while accepting "gifts" from, and campaigning for that uni on so undermines 

the entire judicial process that any "objectively reasonable person" would believe 

"an impropriety was afoot." Id. Consequently, AT&T seeks the same relief as the 

Board provided to the parties under similar circumstances in Gentleman v. ITT 

Federal Services Corp., Superior Court No. 4FA-95-1009 civ (December 13, 1996) 

(Exc: 891-892). 
 

V. Substantial evidence does not exist to support the Board's conclusion that an 

overexposure occurred, that Orchitt suffered brain damage, and that his alleged 

impairment was work connected.  
 

 Ten physicians: Orchitt's treating physicians (Drs. Craig, Downs, Smith, Swanson 

and Harrison), his medical expert *44 (Dr. Ziskin), three of AT&T's physicians 

(Drs. Robinson, Sparks and Coppel), the Board's own physician (Dr. Sutton) all 

found no evidence that Orchitt suffered brain damage as a result of the November 

1998 incident, was disabled, or in need of further medical treatment. Their 

testimony and opinions were consistent with the only medically accepted tool for 

the detection of brain damage, the MRI, not to mention Orchitt's demeanor and 
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presentation throughout these proceedings. A review of Orchitt's deposition tapes, 

his letters to his and the Board's experts and the  tape of his testimony before the 

Board reveal a fully aware, responsive and intelligent individual - not a person 

suffering from a "very serious" brain injury. (See Hearing Tape of April 8, 2003 

Hearing, testimony of appellee, John Orchitt.)  

 

 No treating physician or independent examiner supported Orchitt's claim of injury. 

More importantly, no scientific evidence was offered to rebut the testimony of the 

only witnesses qualified to determine whether an overexposure occurred: Dr. Guy and 

Kimberly Kantner. Nevertheless, the majority concluded there were RF waves 

"bouncing" all over and "flooding" the room causing "significant" brain damage to 

Orchitt the while his co-worker, standing only a few feet away, was completely 

unaffected. 
 

 To affirm the majority's decision, this Court must find substantial evidence to 

support each element of Orchitt's claim. If lay testimony is insufficient to attach 

even the presumption in medically complex cases, then lay testimony is most 

certainly *45 insufficient to meet an employee's burden of proof. Burgess 

Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981). Therefore, Orchitt 

must rely on competent expert opinion to establish the elements of his claim. 

Accordingly, to affirm the majority's decision, substantial expert opinion must 

exist establishing: 1) Orchitt suffered a brain injury; 2) the brain injury was the 

result of the November 1998 incident; and 3) the incident rendered Orchitt 

disabled. As revealed throughout this brief, the majority's decision rested solely 

upon anecdotal testimony from friends about Orchitt's subjective complaints, "junk 

science" in the form of a SPECT scan interpreted by a psychiatrist (Dr. Amen), a 40 

page report from a woman who has been barred from practicing psych ology and two 

"eleventh hour" doctors whose opinions were known even before they examined Orchitt 

(May and Keane). All three, in turn, relied upon the initial opinion of Dr. Ziskin 

that Orchitt had been overexposed. His opinion changed, however, after he r eviewed 

the medical records and, after reviewing the engineering evidence, he deferred to 

Dr. Guy on the question of an overexposure. [FN21] (Ziskin: 28) Thus, while Debra 

Russell and her referrals may believe they see physical damage (undetected by every 

other medical provider who *46 has examined or treated Orchitt) there is no 

evidence to connect the alleged damage to the November 1998 event.  

 

    FN21. Unlike the Board, Dr. Ziskin had nothing but profound professional 

admiration for Dr. Guy, characterizing him as the preeminent engineering expert on 

these matters. (Ziskin: 23-24) He also admitted Dr. Sutton was "no slouch" either. 

(Id.) 

 

 In Black v. Universal Services, 627 P.2d 1073, 1075 (Alaska 1981), this Court held 

that the opinion of a medical expert, Dr. Pennell, was not "substantial evidence" 

sufficient to support the Board's conclusion because Dr. Pennell "had no 

opportunity to examine" the employee in any depth and reversed the Board's 

decision. (Id. at 1075-1076) Here, like Dr. Pennell in Black, Dr. Ziskin never met 

or examined Orchitt or his medical chart before rendering an opinion that an 

overexposure had occurred. Merely hypothesizing about a claimed condition based on 

information, exclusively from the employee, over a phone, through e -mails and 

letters is inadequate. By its own regulation, the Board is to give less weight to 

such reports because they do not include findings on examination. 8 AAC 45.120(k). 

For these reasons, Dr. Ziskin's initial report that Orchitt was overexposed to RF 

waves must be deeply discounted - not "accorded substantial weight" as the Board 

gave it in this case. Even if the Board relied on Dr. Ziskin's original opinion 

that an overexposure occurred, his report does not support the Board's conclusion 

that Orchitt was disabled and in need of medical treatmen t as Dr. Ziskin 

recommended Orchitt return to work and get on with his life. (Ziskin: 11; Exc: 196) 
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As such, it does not qualify as substantial evidence necessary to establish 

Orchitt's claim. *47 Moreover, while the Board may have found Dr. Ziskin credibl e, 

i.e. he told the truth, [FN22] his report was not competent evidence because it was 

based on the assumption of a fact that did not exist [FN23] and was flawed by his 

application of an ultrasound wave reflection model to explain the mechanism for how 

RF waves might have penetrated the employee's skull to access his brain. Dr. Guy's 

unrebutted testimony was that RF and ultrasound waves have dissimilar 

characteristics and can not be interchanged for modeling purposes unless the 

antenna on which the employee was working was the size of an Earth station; which 

it was not. (Tr: 346, 467). On this account, even Dr. Ziskin admitted that he would 

defer to Dr. Guy on the irrelevance of his "specular reflection" theor y to account 

for an overexposure hypothesis. (Ziskin: 49) Ironically, it seems this may have 

been the theory on which the majority relied to discount Dr. Guy's opinion because, 

according to the majority, RF waves were "bouncing" all over "flooding" the roo m. 

(Exc: 1069) As discussed above, there *48 is no evidence, speculative, hypothetical 

or otherwise, to suggest waves were reflecting off surfaces much less "bouncing" 

all over. 
 

    FN22. The distinction between credibility and competency is important. A 

witness may believe, quite honestly, the sun revolves around the earth and the 

Board would probably find him "credible." However, given the now confirmed findings 

by Copernicus and Galileo, the Board could not find him competent to offer an 

expert opinion on celestial matters.  
 

    FN23. Specifically, Dr. Ziskin's exposure scenario assumed that Orchitt 

actually put the open end of the guide against his head. (Tr: 469 -70) By all 

accounts, the closest Orchitt's head ever came to the open wave guide was 9 inch es. 

Therefore, Dr. Ziskin's opinion must also fail for lack of foundation in fact. 
 

 The reports generated by Dr. Amen, May, Keane, and Russell are likewise deficient. 

Dr. Amen admitted his own inability to conne ct the alleged damage to the exposure. 

(Tr: 109-112) Russell is not only unqualified to render an opinion on causation, 

she is barred from doing so by virtue of a Cease and Desist Order issued by the 

State of Alaska. As for Keane and May, AT&T is forced to  speculate about their 

qualifications. The basis for their opinions and the thoroughness of their analysis 

will never be known as Orchitt sandbagged AT&T and the Board applauded. Several 

facts are clear, however: 1) Orchitt knew their opinions would suppor t his claim 

even before they examined him; 2) of the ten physicians who examined and/or treated 

Orchitt, including two neuro-psychologists, two ophthalmologists and two 

neuorolgists, not one found any physical damage attributable to the exposure and 3) 

their reports are based on evaluations done just days before the hearing in a last 

ditch attempt to establish Orchitt's claim when only a psychiatrist (Amen) 

supported it. They do not amount to substantial evidence. Black v. Universal 

Services, 627 P. 2d 1073, 1076 (Alaska 1981). 

 

CONCLUSION AND RELIEF SOUGHT  

  
 The Board erred in denying AT&T's statutory right to an evaluation by its experts. 

The Board violated AT&T's due process right through its refusal to require Orchitt 

to present his *49 surprise witnesses for cross-examination and in denying AT&T's 

request for a continuance.  

 

 The majority erred in determining Orchitt was overexposed to RF waves in an am ount 

sufficient to cause disabling brain damage. There is no legally sufficient 

evidence, much less substantial evidence, to support the majority's conclusions and 

its decision must therefore be reversed.  
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 Finally, the Board violated AT&T's right to a fai r and impartial hearing when 

Chairman Wielechowski failed to disclose his active political affiliation with, and 

status as, a Vice President of the AFL-CIO. Its decision must therefore be vacated 

and the matter remanded for a new hearing.  
 

 Accordingly, AT&T respectfully requests this Court reverse the majority's decision 

and dismiss Orchitt's claim. Alternatively, AT&T requests this court vacate the 

majority's decision and remand the matter with instructions that a new, unbiased, 

panel be impaneled to examine the evidence of record after supplementation or 

strike from the record the reports of Drs. Keane and May. Specifically, AT&T 

requests this Court remand with the following instructions:  
 

 1. Allow AT&T to supplement the record by having its medical expe rts re-examine 

Orchitt and then testify in rebuttal to the information provided by Orchitt's 

expert reports and undisclosed testing data.  
 

 *50 2. Strike the reports of Drs. Keane and May, or allow AT&T the opportunity to 

cross-examine the witnesses under oath via deposition following Orchitt's re -

examination by its experts and  
 

 3. Remand the claim for consideration by a different, unbiased, panel of the 

Board. 8 AAC 45.070(k) (2) (A). 

 

END OF DOCUMENT  
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